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CHAPTER I. 

OF TITLXS UNDER TBNAMT8 FOR LIFB, FOR 
YMAUa, AMD OF COPYHOLD OR CUSTOMARY 
■BTATBB. 

I. Ebtatbs for Lifb, AMD Ebtatbb pur 

AUTRB ViB. 
II. ESTATBB FOR YbARB. 

1. Under-leaaei, or terms for yeun. 

2. Attendant terms. 

III. Copyhold and Customary Ebtatbs. 

CHAPTER II. 
OM imcumbramcbs. 

I. Of thb various Kimds of Imcumbramcbs. 

1. Incambrances which are Matters of Title. 

2, Incumbrances which are Matters of Con- 

▼eyance only. 

II. Of Protection against prior and inter- 
mediate Estates and Incumbrances. 

1. Protection at law. 

2. Protection in equity. 

3. Of notice. 
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CHAPTER III. 

INTERMEDIATE PROCEEDINGS FROM THE PERU8AX 
OF THE ABSTRACT TO THE COMPLETION OF THE 
PURCHASE. 

1. Of clearing up and perfecting the title. 

2. Of the search for incnmbrances. 

3. Practical directions for preparing the con- 

veyance. 

CHAPTER IV. 

REMEDIES FOR BREACH OF CONTRACT. 

I. When the Contract mat be Rescinded. 

II. Remedies for Breach of Contract at 
Law. 

1. As to the vendor. 

2. As to the purchaser. 

III. Remedies in EauiTT. 



APPENDIX. 

DIVISION I. 
I. A Short Form within 15 folios, so as 

TO BE comprised IN A 28. 6d. StAMP. 

1. That the highest bidder shall be the pur- 

chaser. 

2. That the purchaser shall pay a deposit. 
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3. Veodor to ddirer abftnct. 

4. Vendor to bear ezpenie of diumtrilinf 

deeds, &c. 

5. Power for Tendor to aimvl the ealey in caae 

the purchaser objects to title. 

6. Vendor to convey premises <m payment of 

parchaae-money. 

7. Purchaser to take timber at a Tahiation. 

8. That mistake in description shall not annul 

sale. 

9. Pnrchaseri on falling to comply with con- 

ditions, will forfeit his deposit, and ven- 
dor to be at liberty to re-sell the estate. 
10. Short form of contract to purdiase to be 
annexed to conditions. 

II. AOMBBMBNT FOR THB Pu&CHASB OF A F&U« 

HOLD Estate. 

1. Vendor agrees to sell and to delirer abstract. 

2. Tliaton receiTing purchase-money vendor 

win convey. 

3. Parchaser agrees to purchase. 

4. Mutual agreement between vendor and pur- 

chaser that the expense of diwntailing 
deeds, &c. shall be borne by vendor. 

5. Redtals of descents, &c. in deeds of 20 

years old and upwards, to be deemed 
sufficient etidenoe of those feots. 

6. That if tendor shall feU to delivsr abstract, 

purdiaser shall be at liberty to annul the 
sale. 

a 2 



Vr CONTENTS. 

A. Clauae directmg that the conveyaiice or 

assignmeiit of outstanding estates shall be 
prepared at the expense of the purchaser. 

B. Agreement that if premises are subject to 

any incumbrances, the same shall be dis- 
charged by vendor. 

C. Purchaser to be at the expense of comparing 

title-deeds and other eridences of title. 

D. Clause empowering the vendor to rescind 

the contract, in case the purchaser shall 
object to the title. 

E. Clause for annulling sale where pur- 

chaser fails to complete his contract. 

F. Clause enabling purchaser to rescind con- 

tract in the case of misdescription of the 
property. 

III. Clauses adapted to Various Purposes. 

1. Where time is not intended to form part of 

the essence of the contract. 

2. Agreement that rendor shall retain title- 

deeds, and furnish purchaser with attested 
copies. 

3. Substituted clause, where the purchaser is 

to be at the expense of the attested copies. 

4. Statement that the consideration of the sale 

is a sum in gross and an annuity. 

5. Agreement that part of purchase-money 

shall be secured by a mortgage of the 
property sold. 

6. Stipulation that triflmg errors shall not 

annul the contract. 
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IV. CLA17SS8 TO BE IN8BRTBD ACCOKDIMO TO 

CI&CUM8TANCBB, WHEN TBI PbOPX&TT It 
TO BE SOLD SUBJECT TO AMT ImCUM- 
BKANCES. 

1. Dedaralioik that property is sold sabject to 
a mortgage. 
. 2. Where the inciimbraiioe is a rent-charge. 

3. Where the property is sold sabject to leases. 

4. Where the tenancy is only from year to 

year. 

V. Ag&EBIIBNT FOB THE PUBCHASB OF LbASB- 

HOLD PbOPEBTT. 

1. Agreement to purchase, sabject to rents and 

coTcnants. 

2. That vendor will deliver an abstract. 

3. That if porchaser shall approve of title, 

vendor will, on receiving his porchase- 
money, assign premises to parchaser. 

4. That vendor will discharge all oatgoings ap 

to a certain period. 

5. Agreement by parchaser to pay porohase- 

money and indemnify vendor from cove- 
nants* in original lease. 

6. Also, if required, to execute a bond, &c. 

for performance of rents and covenants. 

VI. AO&EEIIENT FOR THE SaLB OF A FbBBHOLD 

Estate, and of Leasehold Pbemisbs 
determinable on Lives. 

1. Vendor agrees to sell freehold and lease- 
hold premises to parchaser. 
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2. Vendor to deliver abstracti of title of both 

descriptions of propertj to purchaser. 

3. Vendor, on recemng porchase-monej, to 

conyej and assign premises to purchaser. 
• 4. Disentailing deeds, &c. to be prepared bj 
and at the expense of the vendor. 

5. Agreement bj purchaser for payment of 

purchase-money. 

6. Purchaser, if thereunto required, to cove- 

nant for payment and performance of the 
rents and covenants contained in the ori- 
ginal lease of premises. 

7. That number of acres and ages of lives are 

believed to be correct, but are not war- 
ranted to be so. 

VII. Agbbbmbnt roR thb Pubcbasb of Copt- 

B0LD8 OF InHBBITANCB. 

1. Vendor agrees to sell premises. 
2.. To deliver abstract. 

3. That if purchaser approves of title, vendor 

will surrender to his use. 

4. Vendor to execute usual deeds of trust and 

covenant. 

5. Purchaser agrees to purchase and pay pur- 

chase-money. 

6. Mutual agreement between vendor and 

purchaser to pay fees and charges of their 
respective counsel and solicitors. 

7. That all outgoings shall be discharged by 

vendor up to the time of surrender. 

8. Tliat purchaser shall defray the expense of 

examining court-rolls, &c. 
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9. ThfttpwchaierBludl p«7 the ezpenie of sur- 
render and admiiikm, and of the fine pay- 
able thereon. 

VIII. 

1. Clanae itipnlating thai part of the parofaaie- 

monejr shall be invested until one of the 
oonveyinK parties ahall attain the age of 
twenty-one, and oonenr in the contey- 
anoe. 

2. Stipulation tiiat purchase-money shall be 

intesfeed, to be repaid to the purchaser in 
case the contingency upon which tiie ven- 
dor's title depends should fidl. 
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I. CONVHTANCB BT ApPOINTMBNT AND O&ANT 
TO USBS TO BAB DoWBR. 

1. Parties. 

2. Recital of conveyance to vendor to dower 



3. Of contract to purchase. 

4. Testatum. 

5. Further testatum. 

6. Habendum to dower uses. 

7. Declaration to debar purchaser's wife firom 

dower. 

8. Covenants from vendor, for title, quiet en- 

joyment, &c. and for fkirther assurance. 
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II. Apfoinxmxnt to a Purchasb* to dowbb 
Uses, with usual Covbnants and 
Title. 

1. Parties. 

2. Testatum. 

3. Declaration of dower uses. 

4. Covenants from vendor » for title ; that 

power is still subsisting ; for quiet enjoy- 
ment, &c. ; and for further assurance. 

III. CONVBYANCB BY A VENDOR (MoRTOAOOR), 

AND HIS Mortgagee, to a Purchaser ; 

THE former conveying THE FeE, AND 
THE LATTER SURRENDERING A TbRM OF 

Years vestbd in him .under the Mort- 
oaoe-debd. 

1. Parties. 

2. Recital of mortgage bj demise. 

3. Recital that principal is still due, but that 

all interest has been paid. 

4. Recital of contract to purchase. 

5. Testatum. 

6. Habendum to purchaser in fee. 

7. Covenant from mortgagee that he has done 

no act to incumber. 

IV. Conveyance of an EauiTY of Redemp- 
tion, THE Purchaser covenanting to 
indemnify the vendor from the 
Mortgage. 

1. Parties. 

2. Recital of mortgage in fee. 
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3. lUeitel that principal is ftiU dwb, but tfatt 

all interest has been paid. 

4. Recital of contract to porchaae. 

5. Testatom. 

6. Habendnm to pnrdiaser subject to mortgage. 

7. Usoal coTcnants for title. 

8. Covenant from purchaser to indemnify the 

vendor against the mortgage. 

y. comvbyancb and mortoaob, bt thb 8amb 
Inst&umbnt, whebb Part of the Pur- 
chase-monby 18 to bbmain ok thb 
mobtoaob. 

1. Parties. 

2. Recital of intended purchase, and agree- 

ment that part of purchase-money is to 
remain on mortgage. 

3. Testatum. 

4. Habendnm to purchaser, to the use of 

▼endor. 

5. proviso for redemption and reconveyance 

on payment of principal and interest. 

6. Power of sale. 

7. Proviso that power of sale shall not debar 

vendor from his remedies by foreclosure. 

8. That purchaser shall enjoy until de&ult. 

9. That vendor will not exercise power of sale 

without giving six months' previous no- 
tice. 
10. Covenants from purchaser to pay mortgage- 
money and interest, and in the meantime 
to pay interest half-yearly, with general 
covenants foir title. 
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11. Proviso, that if power of nle shall be exer- 
cised, purchaser, on eoncorring in con- 
veyance, and entering into general oove- 
nants, to be released from absolnte oove- 
nants prerioasly entered into. 

VI. Ck>NyKTANCS IN FkB of TBI EatJITT OF 

Rbdbmftion fboh Mobtgaoob to thb 

MORTOAOEB, to UsBS TO BAB DOWBB. 

1. Parties. 

2. Recital of mortgage bj appointment. 

3. Recital of contract to purchase equity of 

redemption. 

4. Testatum. 

5. Habendum to mortgagee's trustee to dower 

uses for the benefit of the mortgagee. 

VII. CONYBTANCE BT HuSBAND AND WiFB TO 

A SUB-PUBCHASBB, TBB WiFB CONCUB- 
BINO TO BXTINOUISH HER DOWBR- 

1. Parties. 

2. Recital of original contract. 

3. Recital of contract with sub-purchaser. 

4. Of request to vendor to convey. 

5. That wife, being entitled to dower, will re- 

lease the same. 

6. Testatum. 

7. C!oTeDant from vendor that the deed shall 

be duly acknowledged by his wife. 

8. Usual covenants for title. 

YIII. MbMOBANDUM of AcKNOWLBDOMBNT TO 
BB IND0B8BD. ON DbID. 
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IX. CBBTmCATS OV ACKNOWLBDOMBHT TO •■ 

MNOROMBO ON A SlPAmATB PiSCB OF 

Pabchmsnt. 

X. CONTSTANOB BT HbI& AMO ExBOUTOB OF A 

DbCBASBD MoRTOAOBB, AND THB OWNBR 
OF THB EaUITT OF RbDBICFTION, TO A 
PURCBASBB TO USBB TO BAB DOWBB, 

1. Parties. 

2. R«cital of death of mortgagee, appolntmcot 

of eiecnton, &e* 

3. Recital of probate of will. 

4. Recital of contract to parohaae. 

5. Recital 'that principal ia atiU doe, but that 

all interest has been paid. 

6. Teatatum. 

7. Heir and executors covenant that thej have 

not incumbered. 

XI. CONYBTANCB OF AN UnDITIDBD MoIBTT OF 

Fbbeholdb bt a Tenant in Common to 

A Pu&CHABBB. 

1. Parties. 

2. Recital of deceased testator's will defising 

parcels to purchaser. 

3. Recital of contract to purchase. 

4. Testatum. 

5. Habendum to purchaser in fee. 

XII. CONVBTANCB BT TWO TbNANTS IN COM- 

MON, ONE OF WHOM IB A Ma&RIBD 

Woman, and whose Husband concurs 
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with hk& in the conybyancb, to a 
Purchaser to Uses to bar Dower. 

1. Parties. 

2. Recital that deceased testator was seised 

of the premises at the time of making his 
wiU. 

3. Recital of will. 

4. Recital of contract to purchase. 

5. Testatnm. 

XIII. Release from one Joint Tenant to 

HIS Companion in the Tenancy. 

1. Parties. 

2. Recital of will creating the estate in joint 

tenancj. 

3. Recital of contract to purchaser. 

4. Testatum. 

5. Habendum to the purchaser in fee. 

XIV. Conveyance in Pee by a Mortoaobe to 

A PURCHASERi UNDER A PoWER OF SalE, 
IN WHICH THE MORTGAGOR DOES NOT 
CONCUR. 

1. Parties. 

2. Recital of power of sale. 

3. Recital of contract to sell in pursuance of 

power of sale. 

4. Testatum. 

5. Habendum to purchaser in fee discharged 

of equity of redemption. 

XV. CONVEYANCB BY THE HeIR AND PbRSONAL 

Representatives of a Vendor, who 

DIBS pending the CONTRACT, TO A PuR- 
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CHA8B» TO DOWEB UsBS, AMD C!o'VXMAirT 
TO PKODUCE TiTLB-DBBDS. 

1. Parties. 

2. Recital of contract to pnrchaae. 

3. Becital of death of Tendor before ezeeatiof 

conrejanoe. 

4. Testatam. 

5. Recital that title-deeds relate at well to 

other lands of greater Talne descended on 
heir. 

6. CoTenant by the heir to produce the deeds. 

7. Schedule to which the indentnre refers. 

XVI. COTBMANT TO PbODUCB TlTLB*DBBDS CON* 
TAIMBD IN A DiSTINCT DbBD FBOM THB 
CONYBTANCB. 

1. Parties. 

2. Recital of purchase by cofenantee. 

3. Recital that doonments relate as well to the 

title of hereditaments of greater Talne 
conreyed by vendor to covenantor. 

4. Covenant from covenantor to produce title- 

deeds and other documents. 

XYII. CONVBTANCB BT ASSIONBBS Of A BaNK- 

ruft to a Pubcbasbr in Fbb. 

1. Parties. 

2. Recital of fiat in bankruptcy. 

3. That premises had been put up to auction, 

and that purchaser was highest bidder. 

4. Recital that bankrupt had agreed to concur 

in conveyance. 

5. Testatum. 
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XVIII. Conveyance by the Assionbbs of 

AN Inboltbnt Debtor to a Pur- 
chaser IN Fbb, a Mortoaobb for 
Years concurring to surrender 
HIS Term. 

1. Parties. 

2. Recital that real estate of insohent became 

vested in official assignee. 

3. Recital of order appointing assignees of 

creditors. 

4. Recital of meeting of creditors of insoWent, 

when it was xesoWed to sell premises by 
auction. 

5. Recital that purchaser was declared highest 

bidder at such sale. 

6. Recital of amount of principal and interest 

due to mortgagee. 
8. Testatum. 

XIX. Conveyance by the Executors and 

Infant Heir of a Deceased Mort- 
oaobb, under an Order of thb 
Court of Chancery, the Mort- 
gagee concurring, and entering 
INTO Covenants for Titlb. 

1. Parties. 

2. Recital of minority of heir and order of 

Court. 

3. Testatum. 

XX. Conveyance by four of five Co- 

heiresses, three of whom are mar- 
ried, ONE SINGLE, AND THE REMAINING 

ONE AN Infant; with -a Covenant 
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THAT THB LATTER SHALL CONTBT WBBM 

OF Age; a Peoportionate Part or 

THE PURCBASS-IIONET TO BE RETAINED 
IN THE IISANTUIE BT THE PURCHASER. 

1. Parties. 

2. Recital of contract to pwchsser and of 

im^ilitj of infimt to concur on aooonnt of 
her minority. 

3. Testatum. 

4. Habendum. 

5. Covenants for title. 

6. That infimt ihall convey upon coming 

of age. 

7. Corensnt from pwrdiaser to pay tfas re- 

mainder of tfas purcfaase-money, on in- 
ftnt's szseiiting conyeyanoe. 

xxi. convetancb bt trustees under a 
Power of Sale contained in a 
Will, the Heir and Legatees con- 
curring. 

1. Parties. 

2. Recital that testator had derlied to trustees 

upon trust to sell. 

3. Recital of testator's death. 

4. Of contract to piirchaae. 

5. Testatum. 

XXII. Conveyance bt Tenant in Tail with 
Consent of Protector, for the 

PURPOSE OF BARRING AN EnTAIL 

prior to a Convetance. 
1. Parties. 
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2. Testatum by which tenant in tail, with con- 

sent of protector, grants and confirms. 

3. Habendam to releasee to uses, &c. 

XXIII. Consent of Protector bt a distinct 
Deed, enabling the Tenant in 
Tail to bar the Estate Tail and 
Remainders. 

1. Recital of settlement creating the entail. 

2. Recital that tenant in tail and protector are 

desirous of barring entail. 

3. Protector declares his consent. 

XXIY. CONTETANCE BY FaTHBB TeNANT FOR 

Life, and his Son Tenant in Tail 
in Remainder, to a Purchaser to 
Uses to bar Dower. 

1. Parties. 

2. Recital of contract. 

3. Testatum. 

XXY. Conveyance by Heir in Tail without 
THE Consent of the Protector, with 
A Covenant to perfect the Title at 
A Future Period. 

1. Parties. 

2. Recital of will creating the entail. 

3. Recital of testator's death, whereby pro- 

tector became seised for life, with re- 
mainder to his first and other sons suc- 
cessively in tail. 

4. Recital that vendor is first tenant in tail in 

remainder expectant on protector's life 
estate. 
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5. Recital of contract to mU. 

6. Tntatum. 

7. Habeadum to purchaser in fee. 

8. Cofenanti Irom tenant in tail, that he bat 

good right to oon^ej, for qaiet enjojment 
accordingly, and for farther aworance. 

9. CoTenant to perfect title at a fntore period. 

XXYI. FUHTHBA ASBURAMCB IN PVESUANCB OF 
THS COTBNANT CONTAIN ID IN THE 
LAST PbICIDINT. 

1. Partiei. 

2. Recital of oonyeyanoe of bate fee bj tenant 

in tail. 

3. Redtal of death of protector. 

4. Of content of tenant in tail to perfect the 

attnranoe. 

5. Testatum bj which tenant in tail perfects 

title. 

6. Habendum to purchaser discharged of all 

estates tail, &c. 

7. Covenant from tenant in tail that he has 

done no act to incumber. 

XXVII. CoNyiTANCB BT TENANT IN TaIL IN 

P088B8B10N TO A Purchaser in Feb, 
HIS Wife oonovrrino to bar her 
Dower. 

1. Parties. 

2. Recital of death of tenant of preceding 

particular estate. 

3. Recital of contract. 

4. Testatum by which tenant in tail conveys, 
'« and his wife releases her claim. 
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XXVIII. Grant vor the Purpose of effect- 

iNo AN Exchange where Con- 
sideration Monet is paid for 
Owelty of Exchange. 

1^ Parties. 

2. Recital of oonyeyance of propertj intended 

to be given in exchange. 

3. Recital of conveyance of premises intended 

to be taken in exchange. 

4. Recital of contract to exchange. 

5. Testatum whereby premises are granted ia 

exchange. 

6. Habendum in exchange in fee. 

XXIX. Assignment of Leasehold Premises 

held for a Term of 99 Years abso- 
lute TO A Purchaser, with usual 
Covenants. 

1. Parties. 

2. Recital of original demise. 

3. Recital of mesne assignments. 

4. Of contract to purchase. 

5. Testatum. 

6. Habendum for residue of term. 

7. Covenants for title from vendor. 

8. Covenant from purchaser to indemnify 

vendor from covenants contained in lease. 

XXX. Assignment of Leasehold Premises 

< 

determinable on Lives. 

1. Parties. 

2. Recital of lease. 

3. Recital of contract to purchase. ^ 
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4. Testatum. 

5. Habendum. 

XXXI. Enfrancbisbment or a Coptholobr 
BT THB Lord, with usual Covbnants, 
and cotbnamt to producb titlb- 
Dbbds. 

1. Parties. 

2. Recital of admittance of copyholder. 

3. Of agreement to enfranchise. 

4. Testatum. 

5. Habendum, discharge of all rents, suits, 

and sendees. 

XXXII. COYBNAKTTO SuRRSMDBR COPTHOLDS 
TO A PUROHASBR IN FbB, WITH USUAL 

Covenants for Title. 

1. Parties. 

2. Recital of contract to sell. 

3. Testatum by which yendor covenants to 

surrender to purchaser, and in the mean- 
time to hold in trust for him. 

4. CoTcnants from vendor for title, for quiet 

enjoyment, freedom from forfsitures and 
incumbrances, and for further assurance. 

XXXIII. Deed to accompany a Previous 
Surrender or Coptroldb. 

2. Recital of contract to purehase. 

3. Redtal that vendor should enter into cove- 

nants for title. 

4. Covenants by vendor for title. 
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1. Fwtiei. 

2. Sedtal that Mpjbolder wsi >dmltted tenant. 

3. Of ctmtneC to pnrchaH. 

4. TutBtom bf whieli Tendor coreiuaiti to 

inrrender, to the intent that the pur- 
chuer nuj be udoiltted tenant. 

5. Habeadnin. 

XXXV. CoNTiTANCKOFFRBBHOLD ESTATBS OF 
Inhebitancb, AMD lOft LiVBS, As- 
F LiAsiHOLna, and Co- 
smutiNDiR Copyholds 
or Ikhebitanci to a Pubchaser. 

1. Partiea. 

2. Redtal that vendor i« Miied tn lee of &ee- 

hokda of inheritiDce. 

3. Tbat leaMbold premisei for Uvea were con- 

veyed to vendor. 
i. Of oiiglniil demise of leMeholds for je*is. 

5. Of admiidon of vendor to copyholds. 

6. Of contract to ptuduue- 

7. TetUrtnm. 

8. Habendnn freehoLls of inheritance to dower 

9. Habendum leaaeholdi for Teiidae of Uvea. 

10. Habendum leawholds for jean for reaidoe 

11. Covenant fram vendor to nirmider copy 

12. Covenant! fbr title. 
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XXXVI* CONVBTANCB OV FrIEHOLDB, WHBEK 
BOTB F&BBH0LD8 AND COPTHOLOS 
HAYS BSSN PURCHA8BD, AND THE 
PURCHASB-MOKBT IB APPORTIONBD 
FOB THB PUBP08B OF SAVIMO StaMP- 
DUTY. 

1. Parties. 

2. Recital of oontraot to parehaae. 

3. Recital of intention to apportion purehaw- 

money. 
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A PRACTICAL COMMENTARY 

ON 

THE LAW OF CONTRACTS 

RELATING TO 

REAL PROPERTY. 



CHAPTER I. 

OF TITLES UNDER TENANTS FOR LIFE, FOR 
TEARS, AND OF COPYHOLD OR CUSTOMARY 
ESTATES. 

I. ESTATES FOR LIFE, AND ESTATES PUR AUTRE 

VIE. 

II. ESTATES FOR YEARS. 

1. UndoT'leaseSf or terms for years, 

2. Attendant terms, 

III. COPYHOLD AND CUSTOMARY ESTATES. 

SECTION I. 

ESTATES FOR LIFE AND ESTATES PUR AUTRE VIE. 

Whenever a person takes an estate in real pro- 
perty either for his own life or the Ufe of any other 
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person, he acquires an estate of freehold , and is in 
legal strictness styled a tenant for life. Bat by 
common speech, where he holds for his own life, 
he is called tenant for the term of his life, and 
when he holds for the term of another man's life, 
be is styled tenant /itfr autre tne. (Litt. s. 56, 381.) 
The same person may, however, possibly fill both 
characters, as he may hold for the term of his own 
life, and also for that of some other person. (Co. 
Litt. 41, b.) As if a lease was made to A for the 
term of his own life, and the lives of B and C, in 
this case A is tenant for life, and though he holds 
for the lives of several, yet he has but one freehold, 
▼iz. a freehold determinable on the death of the 
survivor of him and his co-tenants. (lb.) One of 
the consequences arising from this distinction is, 
that during the lives of B and C there can be no 
merger of the freehold into A's estate for life ; 
because, though an estate for a man's own life is, 
as has been before observed (vol. i. p. 367), greater 
than an estate for the life of another ; yet as A has, 
in this instance, only one freehold circumscribed by 
the life of himself and two others, that doctrine 
does not here apply, as it would most undoubtedly 
have done if A, who was tenant for life in remainder, 
had purchased a preceding estate which was deter- 
minable on the lives of B and C ; because, in the latter 
instance, there would have been two freeholds, viz. the 
estate determinable on the deaths of B and C, and 
A's own life estate in remainder expectant thereon ; 
when, upon the principles before laid down (vol. i. 
pp. 367 — 369), the estate pur autre vie being the 
lesser, must have become merged in A/s estate for 
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life, which is the greater estate. {BrudnelV» ease, 
5 Co. 9t b ; Rope*» ease, ib. 13, a.) 

Practical mtggeitiont upon the imouHgatum of 
Htles of ienant$ for life, — In investigatiiig the titles 
of tenaiits for life, the chief points to which the at- 
tention should be directed are, first, to see that the 
estate is properly created ; next, that the grantor had 
the power to create sach estate ; and then to ascer- 
tain that the tenant for life has done no act to create 
a forfeiture. If a rent is reserved, it must be ascer- 
tained that it does not exceed the specified amount ; 
and where the estate is determinable on lives, it 
must be proved tiiat the lives are still in existence. 

Tfiat the eitate it properly created. — Estates for 
life, whether of the party himself or pur autre vie, 
being of a feudal nature, were conferred by the 
same feudal rights and solemnities and the same in- 
vestiture by livery of seisin as estates of inheritance, 
and at the present day can only be created or trans- 
ferred from one party to another by the same modes 
of assurance as are requisite for passing estates of 
the latter description. With respect to the expres- 
sions necessary to create an estate for lifC) the most 
apt and proper way, both in deeds and wills, is to 
limit the estate to the party expressly for his life ; 
though in a deed (see vol.i. p. 250), and until recently 
in a will, a general limitation, without mentioning 
any particular estate, would have passed that in- 
terest. (Litt. s. 238 ; Co. Litt. 42 ; 1 Roll. Abr. 
846 ; Pettiward v. Pretcott, 7 Ves. 540.) Yet in 
some instances, as I shall have occasion to notice 
hereafter, a life estate may^ in the case ^f a willt 
arise by mere implication, without any words of 
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express devise, as it may also result in a deed 
under the operation of the Statute of Uses. 
And where an estate given to a person generally was 
made determinable on the happening of some 
specified event, yet if such event was uncertain, and 
no fixed time was appointed for the determination 
of the estate conveyed, it passed a life interest in 
the property ; as where an estate is given to a 
woman during widowhood, or to a man and woman 
during coverture, or as long as the grantee should 
live in a particular house, or should pay 10/. yearly 
to the grantor, but subject to determination upon 
the happening of the contingencies within the above 
period. (Co. Litt. 42, a; 1 Roll. Ab. 844, N. pi. 2.) 
At to wills. — Until the recent Act (1 Vict. c. 26), 
a simple devise of landed property to a party by 
name would have given him a mere life estate, and 
no more. (Roe dem. Fox v. Blaekettt Cow. 235 ; 
Detm V. Oaskin^ lb. 657.) Hence where a tes- 
tator devised Blackacre to his daughter J. in 
tail, and proceeded, '* Item, I devise unto my 
daughter Whiteacre,'' she was held to take an estate 
for life only in Whiteacre, this being a distinct and 
independent devise without any reference to that 
which preceded. (1 Roll. Abr. 369 ; Moor. 152 ; 
Yelv. 209 ; 1 Mod. 100 ; 3 Bulstr. 137 ; see also 
ComptoH V. Comptotii 9 East, 267.) And in a 
more recent case (Price v. Archbishop of Canter^ 
bury, 14 Yes. 634), where a devise was as follows : 
*' I give to A my farm and lands at R. to him, his 
heirs and assigns for ever, and I also give to A my 
farm and manor of E.'' it was held that an estate 
for life only passed in the manor of £. (See also 
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Petiiwood t. Cook, 2 Leon. 129 ; S. C. Cro. Elis. 
52 ; Woodward ▼. Gkusbrookt 2 Vera. 388 ; ifoe 
▼. Holmet, 2 Wils. 80 ; Denn ▼. Oaskiny Com. 
657 ; Roe ▼. BolioHf 2 Blackst. 1045 ; Right ▼. 
Sidebottom, Dong. 759 ; Hay r. Coventry {Earl 
^, 3 T. R. 83 ; Goodtitle dem, Richardmm ▼. i?<f. 
mvfu2ff, 7 T. R. 635 ; Doe dem. Child r. Wright, 
8 T. R. 64 ; Doe dem. Small r. Allen, 8 T. R. 497 ; 
Moor ▼ Denn, 2 Bos. & Pall. 247.) Unleu, there- 
fore, the words of devise imported in substance 
something more than a mere description of the de- 
vised property, an estate for life only would have 
been held to pass ; hence words tending to dis- 
inherit the heir wonld not hare been suffi- 
cient to have enlarged the terms of a devise 
which for want of proper words of limitation, 
or words tantamoant, was incapable of pass- 
ing the inheritance to anybody else. (Right v. 
Sidebottom, Dong. 734.) Bat now, as to the wiUs 
of testators who have died subseqaently to 1838, 
the fee will pass under a simple defise of the pro- 
perty without any words of limitation whatever, 
unless a contrary intention is expressed by the will 
(1 Vict. c. 26, s. 27) ; so that now, so far from 
words of limitation being essential to pass the fee, 
they are absolutely necessary to restrict the devise 
to a lesser interest. But as to wills of testators 
who died previously to the year 1838, the law re- 
mains precisely as it was before ; consequently the 
subject we have been considering must remain an 
important one for many years to come. 

When an estate /or l\fe will ariee by implication, 
— ^An estate for life may arise by mere implies- 
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tion of law, without any express words of devise 
to the party. Thus, where a man devised to his 
heir-at»law, after the death of his wife, she was held 
to hare taken an estate for life by implication, 
although nothing was devised to her by express 
terms ; because the intent of the testator un- 
doubtedly was to postpone the heir untU after the 
death of his wife, and if she did not take it, the 
heir must have done so. (Year Book, 13 Hen. 7 ; 

1 Eq. Ca. Abr. pi. 1 $ Smartle ▼. ScholieTf 
T. Jones, 98 ; Oardiner t. Shelden, Yangh. 259 ; 
Falkner v. Falkner, 1 Vem. 22 ; City qf London 
T. Galway, 2 ib. 572 ; Upton v. Ferren (Lord)t 
5 Yes. 804 ; Dashwood v. Peyton^ 18 ib. 40 ; Ai^ 

jnnallv, , 1 Sim. & St. 544 ; Doe dem. Driver v. 

Bowling, 1 B. & Aid. 722.) And it seems that the 
same implication arises in the case of a devise to one 
of several coheirs. (Hutton v. Simpson, 2 Yem. 
723 ; Willis v. Lucas, 1 P. Wms. 472.) But po 
such implication would have arisen in case the limi- 
tation over on the wife's death had been to a stran- 
ger, and in that case the estate in the meantime 
would have descended on the heir. {Faliner v. 
Falkner, 1 Yem. 22 ; City of London t. Oalway, 

2 ib. 572 ; Upton v. Ferrers {Lord), 5 Yes. 804 ; 
Aspinall v. — , 1 Sim. & St. 544.) The impli- 
cation in favour of the wife would also be rebutted 
if part of the lands devised to the heir after her 
death were expressly devised to her for life, and in 
such case she would take nothing by implication in 
the remaining lands, the reference to her death being 
then considered to relate merely to such lands as were 
before devised to her for life. (Simpson r. Homsby, 
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Gilb. £q. Rep. 115, Pre. Cha. 439; Cookx, Oerrard, 
1 Ley. 212 ; Boon r. Con^fartk, 2 Yes. sen. 277 ; 
Dyer v. Dyer, 1 Mer. 414 ; AmuuuUUeY. Brazier, 
5 B. & A. 54.) Hie doctrine of estatee arising by 
implication, it must also be obeerredy only extends 
to wills, for in the instance of deeds no such inten- 
tion will be presnmed unless expressed ; conse* 
qnently no estate can possibly arise unless there be 
a limitation to create it {Seagood and Hone'e case, 
1 Co. 1 ; Gardiner r. Shelton, Yangh. 261 ; 1 Eq. 
Ca. Abr. 196 ; 2 Ler. 79 ; Idie r. Cook, 2 Lord 
Raym. 1152), unless, indeed, where it results to the 
grantor aa part of a use that is undisposed of ; a 
subject we will next proceed to consider. 

Where an estate/or life will reeult. — It has already 
been stated (vol. i. p. 341), that where no uses are 
declared, or aa to so much of them as are not declared, 
they will result back to the original owner. Thus, 
where A seised in fee corenanted to stand seised to 
the use of his heirs male, begotten, or to be begotten, 
on the body of his second wife, it was, upon the 
principle just alluded to, held by Hale, C. J. and 
two other justices, that the use being undisposed of 
during A's lifetime, must, as a necessary consequence, 
result back to him during that period. (Pibm r, Mii^ 
ford, 1 Ventr. 372.) In Willi t. Palmer also (2 Burr. 
2615), where there was a limitation of the use for 
several estates for life and in tail, prior to the limi- 
tation to the use of the heirs of the body of the 
person out of whose estate the uses arose, but there 
was not any estate for the exact period of the life 
of that person, it was held that an estate for life 
resulted to such former owner of the property. But 
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no estate can result to any person bat the owner of 
the estate out of which the uses are limited to arise. 
{Davies v. Speedy 2 Salk. 679.) Nor can it be im- 
plied in favour of that person when he has an estate 
by express limitation inconsistent with the estate 
that is alleged to have resulted to him. Hence no 
such inference will arise where the grantor takes a 
term of years under the limitation to uses, not- 
withstanding no use is declared of the freehold until 
after his death. Thus, for example, where the use 
was limited to ihe grantor himself for 99 years, 
remainder to the use of trustees for 25 years, 
remainder to the use of the heirs of his own body, 
remainder to his own right heirs, it was held that 
no implication could arise contrary to the intent 
of the conveyance; that there the estate took 
effect by transmutation of possession out of the 
seisin of the trustees, and not like Fenwick (should 
be Pibtu) and Mitfbrd'g case, where the owner 
covenanted to stand seised to the use of the heirs 
of his body ; and Powell, J. held, that even in that 
case, if there had been an express estate limited to the 
covenantor, it would have been different. (Adams 
V. Terre-tenanti of Savage, 2 Salk. 679.) So 
where A, by marriage settlement, conveyed certain 
lands to the use of himself for 99 years, if he so 
long lived, and after to the use of trustees for 200 
years, remainder to the use of the heirs male of his 
own body, remainder to his own right heirs, upon 
a case referred to the judges of C. B. from the 
Court of Chancery, they held the limitation to the 
heirs made of the body of A void, no freehold being 
limited to any person precedent to that estate ; and 
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that an estate of freehold could not 'possibly result 
back to A for life, because another estate, vis. for 
99 years, was expressly.limitedto him, which would 
be inconsistent with an estate of freehold. (iZow- 
hy T. Holland^ 2 Eq. Ca: Abr. 733.) But where 
the estate for years is limited to some other person 
than the author of the uses, then an estate may 
result back to him ; as in Penhay t. Hurrei (2 
Vem. 370 ; 2 Freem. 258), where a conTcyanoe was 
made by A to the use of trustees for seventy years 
if A should so long live, remainder to trustees for 
three thousand years, and from and after the death 
of A to B, his son for life, with remainder OTer. 
The objection was, that the limitation to B, to* 
gether with the remainders oTer, were void, being 
an estate of freehold to commence tn futuro j for 
the first freehold estate was limited to B, which was 
not to arise until after the death of A, and no 
estate for life was limited to A, unless an estate for 
life should be supposed to result back to him. 
After solemn argument upon the point, and the 
case stated to the judges, it was decreed that an 
estate for life did result to A, and supported the 
limitation over. (Feame, C. R. 196.) Yet where 
the use was expressly limited away during the life 
of the grantor, instead of for years only, it was 
there held that there could be no solid ground for 
contending that any estate resulted back to him. 
{Tippin T. Cosin, Carth. 272 ; 4 Mod. 380.) 

As to estate pur autre vie. — An estate pur autre 
vie may arise either by a person acquiring the in- 
terest of a tenant for life, or from the property 
being limited to him for the life of one or more 
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persons. The deTolution or course in which an 
interest of this kind is transmissible will depend 
entirely upon the terms in which such interest 
is created. If limited to a man and his heirs, or 
to a man, his heirs, executors, administrators, and 
assigns, in that case his heirs would be the persons 
to succeed him in the possession of the pro- 
perty. (Atkinaony. Baker, 4 T. R. 229 ; Sheffield 
▼• Mulgravef 531.) If limited to a man and his 
executors, or simply to the party himself, it will 
then, upon his decease, devolve upon his personal 
representatives, and be distributable as personal 
estate. And if limited or devised for a partial 
purpose not ezliausting the whole interest in the 
proceeding, as where a life interest is given which 
determines before the estate pur autre me, it will 
revert to the grantee or the persons entitled to be 
his special occupants, and to the executors or 
administrators if he be not so named. (Doe dem, 
J^jfe V. Robinson, 8 B. & C. 296.) Estates pur 
autre vie were not, however, devisable under the Sta- 
tute of Wills (32 Hen. 8, c. 1), but they were ren- 
dered so by the Statute of Frauds (29 Car. 2, c. 3), 
by a will signed by the testator, or by some other 
person in his presence, and by his express direction 
attested and subscribed by three or more credible 
witnesses ; and if no devise thereof shall be made, it 
proceeds to enact, that the same shall be charge- 
able in the hands of the heir if the same shall come 
to him by reason of a special occupancy as assets 
by descent, as in the case of lands in fee-simple ; 
and in case there shall be no special occupant 
thereof, that it shall go to the executors or adminia- 
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tratora of the party that had the estate thereof by 
▼irtae of the granty and ihall be asseta in their 
hands. (Sec. 12.) Some doubt, however, having 
arisen as to whether, apon the constmetion of the 
Statute of Frauds, although it was necessary to have 
three witnesses to a will to pass the legal interest in 
an estate pur autre vie, yet where no special oocu* 
pant had been named, the personal representatives 
of the party would have taken by an equity attach* 
ing upon them in that character. For the purpose 
of settling this point the statute 14 Geo. 2, c. 20, 
was passed, by which, after reciting that such 
doubts had arisen, it is enacted, ** that such estate 
pur autre vie, in case there shall be no special oocn* 
pant thereof, of which no devise shall have been 
made according to the Statute of Frauds, shall be 
applied as personalty." (Sec. 9.) As the latter 
statute (14 G^. 2, c. 20), however, only applied 
to those cases in which there was no special occu- 
pant, a question again arose as to whether the per- 
sonal representatives, having satisfled debts, were 
compelled to distribute the residae as personalty. 
(WeM(faling v. We$ifaling, 2 Atlc. 460 ; WiUiama 
V. Jekyll, 2 Ves. sen. 683 ; Atkinson v. Baker, 
4 T. R. 229.) But at length Lord Eldon decided 
that, alter satisfaction of debts, it was distributable 
as personal estate (Ripley v. Waterworih, 7 Ves. 
425) ; and this decision seems to have settled the 
question. (Fitzroy v. Howard, 3 Russ. 225.) 

How now <feottadfo.-»Estates pur autre vie are 
mentioned amongst the estates and interests devisa- 
ble under the statute 1 Vict. c. 26, and will pass 
under a general devise of the testator's real estate. 
(Sees. 3, 26.) 
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// must be aaeertained that the grantor had 
power to grant the ettate, — In inyestigating titles 
to estates for life, it will be necessary to ascertain 
not only that the assurance which creates it is suf- 
ficient for the pnrpose, bat also that the grantor 
had sufficient power to confer that interest ; for 
such persons as have merely limited interests, as 
tenants in tail for life or for years, cannot create 
any estate that will endure for a longer period 
than their own interest in the premises. It is true 
if a person was possessed of a long term, as 500 or 
1,000 years in lands, and was to grant them to a 
party for life, the term would be certain to endure 
longer than the estate so granted ; but for all this 
no estate of freehold could possibly have passed 
by such grant, unless indeed it had been effected by 
some tortious mode of assurance, as a feoffment or 
the like, and then it would have operated as a for- 
feiture of the term. Where questions upon the 
validity of life estates most frequently arise, is in 
the instance of powers contained in marriage settle- 
ments and in wills, which renders it necessary in all 
cases of that nature to scrutinize the instrument by 
which such power is created, and thea to see that 
all the terms prescribed by such power have been 
duly complied with. 

What acts of a tenant for life will cause afor^ 
feiture of his estate, — ^The acts of a tenant for life 
which will cause a forfeiture of his estate are treason 
and felony ; the civil crime of disclaimer ; waste ; 
and making tortious conveyances of the property. 
The subject of forfeiture for treason or felony has 
been already discussed (vol.i. p. 177). A disclaimer. 
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which may be done by diBcUiming to hold of the 
lord either expressly or impliedly ; at by claiming 
the reversion to himself, or accepting it at a gilt 
from a stranger. (Cm. Dig. tit. Z, ch. 1, s. 38; 
Co. Litt. 25, b ) But a forfeiture thus occasioned 
may be waived by the snbseqaent acceptance of rent 
by the lord, with knowledge of the forfeiture hav- 
ing been incurred. (3 Leon. 271 ; Co. Litt. 102, a.) 
Forfeitures by conveying a larger estate than the 
tenant had in the premises, could only have been 
incurred where some tortious mode of assurance 
was resorted to, as a feoffment, fine, or the like, and 
not when some innocent mode of assurance, as a 
bargain and sale enrolled, or a conveyance by way 
of lease and release, was adopted. Fines are, how- 
ever, now abolished (stats. 3 & 4 Wm. 4, c. 27 & 
74) ; and as the recent enactment of the 8 & 9 
Vict. c. 106, s. 4, deprives all assurances of a tor- 
tious operation, no mode of conveyance whatever 
can now create a forfeiture. But causes of forfeiture 
by tortious conveyances made previously to that Act 
still remain in force, but will be barred at the end 
of twenty years. (3 & 4 Wm. 4, c. 27, ss. 2, 3.) 
Derivative mtates not detertninabU by the ,/br- 
fnture or merger of the original eetatee, — But not- 
withstanding that an estate for life will be destroyed 
by forfeiture, merger, or surrender, yet an under- 
lease granted out of such estate will still remain in 
force ; for when it is propounded that derivative 
terms will cease with the determination of the estate 
out of which they are derived, this must be under- 
stood of their absolute determination by effluxion of 
time, or a collateral determination, as in the in- 
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stance of a lease to A for ninety- nine years, if he 
shall so long live ; or by a condition anneied by 
the parties to the original estate. {Webb ▼. Rtmeli, 
3 T. R. 393 ; 2 Prest. Convey. 135.) 

Watie.^Tht Statute of Gloucester (6 Ed. 1, c 5) 
enacts that a tenant for life, or years, by curtesy, or 
in dower, shall forfeit the thing be has wasted ; 
upon the construction of which statute it has been 
determined that the thing wasted means the pro- 
perty upon which such waste has been committed. 
(2 Inst. 20 ; F. N. B. 139.) Still, in spite of this 
doctrine, proceedings for the forfeiture in case of 
waste have long since become obsolete, the modem 
remedy being an action upon the case by the 
reversioner to recover damages {Gibson v. VF>//#, 

1 Bos. & Pull. 290 ; Harrow School v. Alderton, 

2 Bos. & Pull. 36) ; and an injunction in equity to 
restrain further injury. (Co. litt. 23, b ; AbrahaU 
V. Bubbt 2 Freem. 63, 278 ; WilUafiu r.Day, 2 Cha. 
Cas. 32 ; Whitfield v. Bewett, 2 P. Wms. 242 ; 
Clark V. Thorpe, 2 Ves. 233 ; Robinson v. Zt7/on, 

3 Atk. 211 ; Hanson v. Gardiner, 7 Ves. 310.) 
But a tenant for life, without impeachment of waste, 
although it was formerly considered that he was 
only exempted from the penalties of the Statute of 
Gloucester (6 £dw. 1, c. 5), yet as long since as 
Lewis Bowles^ case (11 Rep. 79) was determined, 
it was considered that the clause, without impeach- 
ment of waste, gave the property itself. {Alston v. 
Alston, 2 Ves. 265, 266.) StiU, for all this, courts 
of equity will grant an injunction to restrain a te- 
nant for life from the commission of any waste that 
is likely to be of permanent injary to the inherit- 
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anoe. (Vane t. Barnard (Lord), 2 Vera. 738 ; 
Pre. Cha. 454 ; 1 Yes. 625 ; Abrahall ▼. Bt^b, 2 
Freem. 53; Perrot v. Perrot, 3 Atk. 95 ; Robin' 
9<m v. Litton, 3 Atk. 210.) The acta which a court 
of equity has restrained a tenant for life, without 
impeachment of waste, from committing, are the cut- 
ting down of oraamental timber (Packer v. Boling" 
broke, referred to 1 Mad. Pr. 141 ; Packington t. 
Paekington, 3 Atk. 215 ; AMton t. AMton, 1 Yes. 
264 ; O'Brien t. O'Bnen, Amb. 107 ; Strathmore 
T. Bowee, 2 Bro. C. C. 88) ; and all timber planted 
for ornament must be so considered (Mohan (Lord) 
T. Stanhope (Lord), Rolls, 9 March 1808, 1 Mad. 
Pr. 143) ; and this, even if planted for that pur- 
pose by the tenant for life himself. (— t. Copley, 
referred to 1 Mad. Pr. 144.) The circumstance, 
however, of timber being oraamental to the pro- 
perty, will not of itself be sufficient to consti- 
tute what in the eye of a court of equity is 
considered ornamental timber ; to render it so, it 
must be planted for that express purpose ; such as 
vistas or avenues, or trees planted for the purpose 
of excluding objects from view. (Burgees v. Lambe, 
16 Yes. 183 ; Day v. Merry, ib. 375 ; Cq0n v. 
Coffin, 1 Jac. 70.) In other respects, a tenant for 
life unimpeachable for waste, may out down timber 
generally, treating it in a husbandlike manner, with 
regard to the beauty of the place (Burgees v. 
Lambe, 16 Yes. 185) ; still this will not empower 
him to cut down trees that have not arrived at a 
proper degree of maturity, though he may doubt- 
less thin them in such a manner as to assist the 
growth of the rest. (Perrot^. Perrot, tup, 1 Mad. 
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Pr. 144.) A tenant for life, withont impeachment 
of waste, m^y be restrained from opening mines or 
qaarries {Whitfield ▼. Bewet^ 2 P. Wms. 242 ; 
Tracey ▼. Hereford^ 2 Bro. C. C. 128) ; but not 
from working mines or quarries already opened. 
(Saunder8*i case, 5 Rep. 12.) And even new pits 
may be opened for the purpose of working old 
mines. (Clavering v. Clavering^ 3 P. Wms. 388.) 
An injunction will also be granted to restrain a te- 
nant for life from pulling down houses {Vaney. 
Barnard {Lord)y 2 Vem. 738), or suffering them 
to remain uncovered. {Abrahall ▼. Bubb, 2 Freem. 
53.) 

What persons are considered in the same light 
as tenants for life. — A tenant in tail, after possi- 
bility of issue extinct, is looked upon in the same 
light as a tenant for life without impeachment of 
waste, for it is impossible that under any circum- 
stances bis estate can endure beyond that period. 
{Bowles V. Bertie f 11 Rep. 84 ; Abrahall t. Bubb, 
2 Freem. 53, 278 ; Williams v. Day, 2 Cha. Cas. 
32 ; Williams ▼. Williams, 12 East, 221 ; 15 Yes. 
427.) The estate of a tenant by the curtesy is 
even more limited than this, for he is considered as 
an ordinary tenant for life, liable to impeachment 
for waste, and subject to all the incidents of a sim- 
ple life estate ; as is also the interest of a tenant in 
dower. (3 Rep. 23, b ; Co. Litt. 53, a.) 

It must be ascertained that the lives are still 
living, — One of the most important points con- 
nected with the sale of leasehold property, depen* 
dent on lives, is to ascertain whether or not such 
lives were in existence at the time of signing the 
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contract. Too strict an inqniry cannot be made in 
caaes of this description, becaase if any of the Uvea 
should happen to drop after signing the contract, 
and before ita completion, the loss must fall apon 
the purchaser. In White t. Nutt (1 P. Wms. 61), 
however, Lord Keeper Wright seems to have con- 
sidered, that although where some of the lives 
dropped between the contract and the oonvejance, 
the loss must be borne by the purchaser ; yet that, 
if all the lives had dropped, it might have been 
otherwise, for that then, no estate being left, there 
could be no conveyance. In coming to this con- 
clusion he seems to have lost sight of the principle 
by which cases of this kind are governed, vis. that 
in equity, that which waa agreed to be done is con* 
sidered as already performed; for hence it is, that, 
aa soon as the agreement is signed, the purchaser 
must stand by the profit and loss of his bargain. If 
a peraon were to sign a contract for the purchase 
of real property upon which a rich mine waa after- 
wards discovered, he would be entitled to the 
full benefit of it, and though the value of the 
estate might be thereby increased one hundred 
fold, the vendor would neither be entitled to 
rescind the contract on that account, nor to obtain 
one penny in addition to his purchase-money. So 
upon the same principle the purchaser must bear aU 
intermediate losses ; and therefore if the property 
be overwhelmed by an inundation, consumed by 
fire {Painr, Mellor, 6 Ves. 349 ; Ex parte Minor, 
11 Ves. 562) ; or swallowed up by an earthquake, 
he must equally abide the loss. (Can v. Rudele, 
2 Yem. 280. See also Minckin t. Nanee, 4 Beav. 

YOL. II. C 
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332, 341 ; and see also Foster t. Deacon, 3 Mad. 
394; Binke t. Lord Bokehy, 2 Svanst. 222 ; F«r- 

gtuon T. Tadman, I Sim. 530 ; Lord t. Ste" 

phens, I Yoa. & Coll. 222.) The same rale applies 
in like manner to the dropping of lives, sach being 
one of the casnalties to which property depending on 
lives is sabject : so that whether one or all the lives 
die in the interim between the contract and die con- 
vejranoe, the purchaser most be the losing party ; 
and though a conveyance be unnecessary, he wiU 
not thereby be released from the payment of the 
purchase-money. 

Evidence of ejnatence of /tr«t.— It is enacted 
by the statute of 19 Car. 2, c. 6, s. 2, « tiiat 
if such person or persons, for whose life or 
lives such estates have been or shall be granted, 
shall remain beyond the seas, or elsewhere absent 
themselves in this realm, for seven years together, 
and no sufficient proof be made of their lives in 
any action for the recovery of such tenements by the 
lessors or reversioners, in such case they shall be 
accounted dead, and the judges shall direct the jury 
to give their verdict accordingly.'' Upon the con- 
struction of this section of the statute, it has been 
holden that the fact of a tenant for life not having 
been seen or heard of for fourteen years by a person 
residing near the estate, although not a member of 
the family, is primd facie evidence of the death of 
the tenant for life. {Doe dem, Lloyd y. Deakin, 
4 Barn. & Aid. 433 ; and see Doe dem, Jeeeon 
V. Jeeson, 6 East, 85.) The fifth section of the 
above-mentioned statute, however, contains a 
proviso, ** that if any person or persons shall 



■8TATBS PVK AUTSK T». 19 

be erieted, and afterwards audi penon ihall 
return, or shall, on proof in audi action afore- 
aaid, be made appear to be liTing, or to have 
been liying at the time of eriction, that then and 
Irom thenceforth the tenant or tenants who were 
onited of the tame, hia or their ezeonton, admi- 
nistratort, or aasignt, may re-enter, re-poneai, 
have, hold, and enjoy, the said lands or tenements 
in his or their former estate, daring tlie life, or for 
so long term as the said person upon whose life the 
said estate or eatates depend shall be living, and 
shaU, npon action brought by them against the 
lessors, rerersionen, tenants in possession, or other 
persons respectiTeiy, who since tlie said eviction 
leoeiTed tlie profits of the said lands or tenements, 
recover for damages the full profit thereof, with 
Uiwfal interest from the time he or they were 
ousted and kept ont of the said lands or tenements ; 
and this as well in the case where the said person 
npon whose life such estate or estates did depend, 
are or shall be dead at the time of bringing sneh 
action as it they were living." By the statute 6 Anne, 
c. 18, also " any person claiming any estate in re- 
mainder, reversion, or expectancy, after the death 
of any person within age, married woman, or any 
person whatever, may apply to the Court of Chan- 
cery, and procure an order for the production of 
such person, and upon refusal, such person shall be 
taken to be dead ; but if in any action such person 
shall appear to have been living, the party ousted 
may re-enter and recover damages for the profits 
during the time of such ouster." 

c 2 
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EsUUei pur autre vie not liable to dower or 
eurieay, — Estates pur autre vie, notwithstanding 
they may be limited to a man and his hein, e?en 
with a perpetnal right of renewali are not con- 
sidered in the light of estates of inheritance ; conse- 
quently neither dower nor curtesy can possibly 
arise out of them. 



21 



SECTION II. 

XSTATS8 FOK YSARt. 

1. Leases. 

2. Under-leases. 

3. Attendant terms, 

. 1. Leases. 
In titles of leasehold property tbe first point to 
which the attention should be directed, is to see 
that the original lease is good and perfect, and 
capable of creating the term. In order to be satis- 
fied upon this important head, it must be ascer- 
tained, 1. That the lessor had the power to grant 
the lease. 2. That the lessee was of capacity to re- 
ceive the lease. 3. That the lease itself is a valid 
instrument, containing the proper operatire words ; 
a suffident description of the property ; and creates 
the duration of interest which is professed to be 
granted. 4. That the reserved rent does not exceed 
the specific amounf. 5. That the lease contains no 
burdensome covenants, stipulations, or provisoes 
restricting the lessee from the due enjoyment of the 
demised property. And, 6. That the lessee has 
done no act to amount to a surrender, merger, or 
forfeiture of his term. These observations can, 
however, only relate to the root or origin of the 
term, for where there have been any mesne assign- 
ments, wills, under-leases, or other dealings with 
the property, every one of these transactions must 
be strictly investigated, and every document re- 
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lating to them inspected. So where leases have 
been renewed, it will be requisite to see that the 
surrenders have been properly made ; nor will this 
alone suffice, for the lessor's title subsequent to the 
original grant of the term will also require investi- 
gation, because any mesne incumbrance affecting 
the reversion would attach upon the new lease. 
{Coppin T. Femyhouffht 2 Bro.C. C.291.) And 
where the contract is for the purchase of renewable 
leaseholds, it must be ascertained either that a 
tenant-right of renewal has been established by 
custom, or that the lease creating the term contains 
the proper stipulations and covenants for renewal. 

I. Thai the Leuor has Power to grant, 

A purchaser of leasehold property is as much a 
purchaser, as far as that interest extends, as one who 
contracts to buy an estate in fee-simple, and cannot, 
therefore, be compelled to complete his purchase 
unless the ve&dor can produce such a title as will 
insure him the uninterrupted enjoyment of his term. 
{Hodffkifuon v. Wood, 6 Law T. 451.) It will not, 
therefore, be enough, that the vended produces the 
original release, and deduces a good title through all 
the mesne assignments ; for, before he can compel 
the purchaser to a specific performance of the con- 
tract, he must shew such a title in the lessor as 
would enable him to create the term. This ques- 
tion was for a long time one of those points which, 
though continually discussed, still remained unde- 
cided, yet it is now settled that a vendor of a term 
cannot compel a specific performance unless he can 
shew a good title in his lessor {Boeewell v. Vaughan, 
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Cro. Jac. 196 ; L^mey t. Seiby, 2 Lord Raym. 
1118; K€€eh t. Hail, Doag. 21; Waring t. 
Maekerih, 11 Yes. 343 ; fUiderY, Hooker, 2 Mer. 
424 ; Purvii t. Bayer, 9 Price, 488 ; Souier t. 
Drake, 5 B. & Ad. 992), eioept in thofe cases 
where the pardiaser was, at the time he entered 
into the contract, aware of the Tcndor's inability to 
do so (Sprati ▼. Jtgery, 10 B. & C. 249) ; or there 
is a stipulation that the purchaser shall not require 
the lessor's title ; but eren then, if he could shew 
tliat the vendor had not sudi an estate or authority 
as would have enabled him to grant tlie Isaae, he 
would not be compelled to fhUU his contract. 
[Shepherd t. Keailey, I Cro. Mees. & Ros. 117.) 
But it would not afford a sufficient ground for re- 
scinding the contract to shew tliat tliere wu a flaw 
in the Ycndor's title, consisting of an nnrelessed in- 
cumbrance, which left the legal estate outstanding. 
(Duke T. Bamett, 2 Coll. 337.) Thus the law ap- 
pears to stand with respect to the vendor ; but in 
the case of a purdiaser seeking a specific perform- 
, ance, it still remains undecided whether, although 
he may rescind the contract for want of it, he has 
at tlie same time any right to insist upon the 
▼endor produdng his lessor's title ; and, notwith- 
standing the question arose in one or two cases that 
came before Lord Eldon, he could nerer be pre- 
Tailed upon to decide the point, but he seems to 
have inclined to the opinion, that, in the absence of 
an express stipulation to the contrary, the purchaser 
had a right to call for the lessor's title. {White t. 
Fogambe, 11 Yes. 337 ; Badclife t. Warrington, 
12 ib. 326 ; DeveraU t. Bolton, 18 ib. 505.) 
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Rule as to lessor^s title does not affect bishop's 
leases. — ^The rules above laid down respecting the 
production of the lessor's title do not apply to 
bishop's leaseS) This subject was very fully and 
ably discussed in the case of Fane ▼. Spencer^ a 
short report of which may be found in a note to 
2 Mer. Reports, 430. In that case an objection 
was taken by the defendant, the purchaser of an 
estate held on a lease for lives under the Bishop of 
Bath and Wells, on the ground that it was not 
shewn by the abstract, or otherwise, that the bishop 
had any right to make the lease under which the 
plaintiff, the vendor, derived his title. The abs- 
tract commenced with a lease from the then bishop 
in 1763, since which the title was regularly deduced 
to the plaintiiF. There was no condition in the 
particulars of sale that the purchaser should not 
require, nor the vendor be bound to produce, the 
title of the ground landlord. The Master, on a 
reference, reported in favour of the title, and ex- 
ceptions being taken to the report on the above 
grounds, they were argued at several times before . 
the Vice- Chancellor. At last his Honour over- 
ruled the exceptions, on the ground that this was 
the case of a bishop's lease, and therefore distinct 
from the question which arises on ordinary leases, 
the statute prescribing the mode of granting, and 
the presumption arising from the use of the 
bishop's seal being equivalent to that which is 
founded on admission in the case of a copyhold. 
And even in the case of an ordinary lease, 
where a party had previously contracted for the 
purchase of the benefit of an agreement for the 
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iettmg of a public-hoiuey and also of the stock 
and good-will, and he entered into possession before 
the lease had been granted, paid part of the par* 
chase-money, and mortgaged his interest, it was 
held that after this mode of dealing he was not 
entitled to call for the production of the lessor's 
title, or for evidence that the lease was made in 
conformity- with the power under which it was 
granted. (Haydon ▼. Bell, 1 Bea. 642.) 

Title to Utueholdt will not depend wholly on 
leeeor's ownerehip. — The title to leasehold property 
will not in all cases depend upon the ownership of 
the lessor ; for it may also depend, either wholly or 
in part, on a power vested in such lessor, and, in the 
latter instance, the goodness of the lease will rest 
entirely upon the Talidity and due ezerdse of the 
power under which it is created (2 Prest. Conv. 
135) ; as, for example, in the instance of leases 
granted by tenant in tail under the stat. 32 Hen. 8, 
c. 28, which empowers him to grant leases for three 
lives or twenty-one years, which will be binding on 
the issue in tail, but not on those in remainder or 
rerersion. Now, in order to render such a lease 
valid, the terms of the statute must be strictly com- 
plied with. These require that the lease shall be 
made by indenture ; that it ahaU begin presently, 
and not in futuro ; and that it must be either for 
three lives, or twenty-one yean, but not for both ; 
yet it may be for a shorter period than either the three 
lives or the twenty-one years, and would therefore be 
good if made for two lives, or even one, or for fifteen, 
ten, or any lesser number of years within the period 
prescribed by the statute {Harrie v. Zouch, I Keb. * 
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347 ; Briers ▼. Boulion, 3 ib. 745 ; Zouch dem, 
Woolsion ▼. WooMon, 2 Burr. 1146 ; hherwood 
▼. Olknowt 3 Man. & Selw. 382) ; and a power to 
grant leases for liyes will confer an authority to grant 
them during the life of the surriyor {Bough t. 
HayneSf Cro. Jac. 76 ; Alsop ▼. Pyne^ 3 Keb. 44; 
Doe ▼. Haleombe, 7 T. R. 13 ; Doe ▼. Hardwicke, 
10 Easty 549) ; which, after all, amounts to nothing 
more in fact than the power itself expresses ; be- 
cause for three lives generally, or for three lives and 
the longer liver of them, is all one ; since without 
any such expressions it must have enured to the 
survivor. (Woodf. Land, and Tenant, 125, 2nd 
edit.) 

Power confined to corporeal hereditamenie.—' 
This leasing power, it must be observed, is confined 
to corporeal hereditaments, and does not extend to 
tithes, rent-charges, or the like. The lands also 
must have been letten for above half the time, or 
eleven years out of the twenty (2 Blac. Com. 319)t 
either for life, or years, at will, or by copy of court 
roll. And if there be an old lease in being, it must 
be first absolutely surrendered, or be within a year 
of expiring. Another requisite is, that the most 
usual or customary rent for twenty years be reserved, 
and also that the lessees be not made dispunishable 
for waste. 

What will be considered as the usual or euS' 
tomary rent. — ^With respect to what is to be con- 
sidered as the usual or customary rent. Lord Holt 
says that it means the rent which was reserved*when 
the power was created if a lease were then in being, 
or that which was last reserved, if no lease was in 
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being. (3 Cba. Rep. 645.) Lord Cowper, how« 
erer, mggested that if lands were leaaed onoe at a 
greater, and twice at a leaser, rent, he ahonld con- 
sider the rent of the former lease to be the ancient 
rent ; for the last might be by the person who had 
the fee, who wonld not be boondto leserre the 
andent rent, bat might let it for nothing if he 
pleased. He also said that this rale ooold not 
apply to lands anciently demised, where lines had 
been taken; for there the rents were more or 
less in proportion as the fines were higher or lower. 
(4 Com. Dig. 192 ; Watk. Conr. by Merifield, 365.) 
The rent, also, which is reserred, most be the 
rent of the property of which the lessor is so 
seised in tail, and not of that and any other kind 
of property ; for if a tenant in tail resenre an entire 
rent npon a farm, in which some lessdiold and fee* 
simple tenements are mixed with the entailed lands, 
the lease will not be a valid one within the statate. 
(IU€$ and Parkin t. Philp, Wight. 69.) 

Lea»e» vnder tiaiute 32 Hen. 8, how determin* 
able. — Bat notwithstanding that a lease onder the 
statate 32 Hen. 8, woold have become determinable 
by the failare of issae inheritable onder the entail, 
they are not to be considered as terms for a given 
namber of years if the tenant in tail shall so long 
lire, and the heirs of his body so long continue, bat 
should be treated and assigned as absolute interests, 
and in fact would actually have become so to all 
intents and purposes, and have been equally binding 
and conclusive on the remamder-men and raver* 
sioner, as on the tenant in tail himself and his issue, 
in case the tenant in taU had suffered a recovery 



28 ESTATES FOA TEARS. 

(Dy. 51, 6 ; in marg. Bac. Abr. Lease, D ; 2 Prest. 
CoDT. 131) ; and the same effect, it is apprehended, 
would now be produced by an assurance under the 
Fine and Recovery Substitution Act (3 &4 Wm. 4, 
c. 74), if such assurance was capable of barring the 
ulterior limitations to take effect after or in de- 
feasance of such estate tail (sees. 15, 19). 

Voidable lease by tenant in tail, how far person^ 
ally binding, — Although a term granted by a tenant 
in tail to commence at a future day is an invalid 
lease within the statute of 32 Hen. 8, still, if it be 
limited to commence during the lifetime of the 
tenant in tail, it will not only be personally binding 
on the lessor, but also upon his alienee, upon a 
husband tenant by the curtesy, or wife tenant in 
dower {Bedford's case, 7 Co. 72 ; Bac. Abr. Lease 
D ; Dy. 46, 6 ; 2 Prest. Conv. 132) ; and even as 
far as regards the issue in tail, the lease will only 
be voidable, and not actually void, and may there- 
fore be confirmed by them. But if the term be 
limited to commence after the death of the tenant 
in tail, it wiU be absolutely void, and thus in- 
capable of confirmation. {Jones v. Vemey^ Willes, 
]69 ; Doe v. Watts, 7. T.R. 82.) 

Leases under ordinary powers. — Leases under 
the usual and ordinary powers of leasing can 
only be made in pursuance of the terms pre- 
scribed by the power. Still, for all this, a power 
to lease for lives or years may be well exe- 
cuted by a lease, either absolutely for certain 
lives, or a certain number of years, or condi- 
tionally for a number of years determinable on a 
life or lives. {Commons v. Marshall, 6 Bro. P. C. 
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168.) So alfOy as I have jaft before remarked, 
where one was empowered to make leaaea for tba 
livee of three persons, it enabled him also to lease 
daring the life of the sorviror; yet a power to 
make a lease for three lives was held not to be well 
executed by a lease for ninety •nine years determin- 
able on three lives ; the reason of which was, that 
the estate demised did not pursue the terms of the 
power, which was to grant a freehold lease, whereas 
that which was actoally demised was a mere chattel 
interest {Pame*9 case, 8 Co. Rep. 69, 70, 6 ; Raiih 
▼. Popktmj Str. 992 ; Woodf. Land, and Tenant, 
125, 4th edit.); nor will a person be allowed to ex- 
ceed the extent of his power; consequently if a per- 
son has a power to lease for twenty-one years, this 
does not authorize him to lease for twenty-six, and if 
he were to do so, the lease would be absolutely Toid 
at law (Fits. 157 ; Hard. 398 ; Parry t. Browfiy 
2 Freem. 171 ; 3 Cha. Rep. 310 ; Roe dem. Brwu 
T. Prideatup, 10 East, 158) ; but in equity it is 
only Toid as to the excess, and will therefore be 
sustainable in that court as an effectual exercise of 
the power for the twenty-one years. (Campbeii t. 
Leaehf Ambl. 740 ; Commone r. Marshall^ 7 Bro. 
P. C. 111.) Yet although equity will treat the 
term as good pro ianto, where it exceeds in point 
of duration the limit prescribed by the power, 
it will not extend the principle so far as to sup- 
port a lease which is void at law, on account of 
containing stipulations, provisoes, or covenants 
wholly unwarranted by the power. Thus, where a 
tenant for life was empowered to grant leases to 
contain usual and reasonable covenants, and a cove- 
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ziant was contained in the lease that in case the pre- 
mises were blown down, or burnt down, the lessor 
should reboild, or the lessee might quit ; the tenant 
for life having died, the remainder-man brought an 
ejectment against the lessee, on the ground that this 
was a covenant not usual and reasonable : and the 
jury on the trial having found that such was an un- 
usual and unheard of covenant on the part of the 
lessor, the lessee was evicted. The latter afterwards 
filed his bill in the Court of Exchequer against the 
remainder-man to have the unusual covenant struck 
out of the lease, but the Court dismissed the bill. 

WTkere the lessor has a power and also an in- 
lerest in the demised premises, — It has sometimes 
happened that where a person has had both a 
power of appointment over, and also an interest in, 
the property, he has granted a lease for a term ab- 
solute, without in any way referring to his power. 
Now it seems that in a case of this kind if his in- 
terest is such as independently of the power to en- 
able him to grant such a lease, the term will beheld 
to pass out of his interest and not by force of the 
power. But if, on the other hand, he creates a term 
which may in point of duration exceed his interest 
in the property, as in the instance of a tenant for 
life with a power to grant leaaes, granting a term 
absolute without referring to his power, it would be 
construed to operate as an execution of his power. 
(Rogers's case, 1 Ventr. 228 cited ; Leicester's 
(£ar/o/) case, ib. 278 ; J%omlinsonY. Diffhion,lO 
Mod. 31 ; Campbell v. Leach, Amb. 740.) Yet if a 
person has both a power and an interest over dif- 
ferent estates, and reciting his power over one of 
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the estates, he ezecates it in a fonnal manner^ and 
then merely recites that he is seised in fee as to the 
other estate, without in anj way referring to his 
power, and conveys accordingly, the former estate 
would of course pass by force of his power, but the 
latter would pass out of his interest ; because there 
is no apparent intention to execute the power as to 
that portion of his property, {iiaundrell t. Mmm» 
drell, 7 Ves. 567 ; 10 ib. 246; Roe dem. Berkeley 
T. Arekhiehop qf York, 6 East, 86 ; Bougkifm ▼. 
Samdeiande, 3 Taunt. 342 ; see also Adney t. 
Field, Ambl. 654.) 

Wkere the power is limited to leaeee inpoent" 
eion, — It has been decided that a general power of 
leasing, without expressing that the leases shall be 
only in possession, will not authorise the grant- 
ing a lease in reversion or in fiUuro, {S^olk 
{Countete qf) ▼. Wroth, Cro. Elis. 5 ; Sheeomb 
T. Hawiine, Cro. Jao. 318; Opie t. T^ftoma- 
ftiu, 1 Lev. 267 ; Bueke t. AsUrim, Sid. 101 ; 
Doe T. Cavan {Lady), 5 T. R. 567 ; Doe dem. 
Allen ▼. Calvert, 2 East, 367 ; Bowee ▼. Water- 
workt Company, 3 Madd. 375.) But a lease 
to commence from the date, or the day of the 
date, will be considered as a lease in possession. 
(Clayton's case, 5 Rep. 1 ; Hiyham t. Coles, 2 Roll. 
Abr. 251 ; Pugh t. Leeds (Duke qf). Cow. 714.) 
In sereral cases, also, in which the subject has been 
discussed, the judges have expressed an opinion, 
that if there be a power to grant leases generally, a 
concurrent lease to commence immediately will be 
▼alid, provided the estates for life or years limited in 
all the leases, do not exceed the number of lives or 
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years allowed by the power, although the lands are 
then held under an existing lease made either by a 
former proprietor or the person making such lease. 
(Berry ▼. Richf Hard. 412 ; Read v, Nathf 1 Leon. 
147 ; Goodiitie t. Funucan, Dong. 565.) Still, 
notwithstanding the dicta above mentioned, the 
actual point does not appear to have been ever de- 
termined, and it appears, to say the least of it, to 
be exceedingly doubtful, if the question should 
again arise, whether the concurrent lease would be 
supported. Yet, however doubtful this point may 
be, it appears that if the lessor were to grant a 
second lease to the former lessee, in such case the 
acceptance of the second lease would operate as a 
surrender of the first, and then the second would 
take effect as a lease in possession, and not as one 
concurrent with the pre-existing term ; and if the. 
old lease should be surrendered, there can be no 
doubt but that a fresh lease might then be granted 
to take effect in possession. 

What will be embraced under the terms usually 
letten.^^ln order to restrain a tenant for life from 
leasing the mansion-house and grounds usually oc- 
cupied by the proprietors of the estates, it is a com- 
mon practice, both in wills and marriage settle- 
ments, to restrict the power of leasing to such 
lands as have been usually demised or letten, upon 
which a question frequently arises as to what is to 
be construed as the true and literal meaning of 
those terms. It seems, however, that they wiU 
comprehend every species of demise, whether it be 
at will from year to year, or for years or lives, or 
whether it has been granted by parol or by deed, 
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by copy of coart-roU, coTenant to stand wiMd, or 
bj any other mode of asguranee. (Co. litt. 44, b ; 
BoMffh ▼. Haynest Cro. Jac. 76 ; Bight r, ThumoM, 
1 Black. 446 ; S. C. 3 Bar. 1441.) Landi which 
have been demised twice haye been oonsidered at 
lands usually let (1 Roll. Abr. 261, pi. 11, 12; 
Vaugh. 33), but not those which ha¥e been only 
once demised. (2 Roll. Abr. 262, pi. 13.) And 
even where lands have been demised many years 
ago, but have not been recently let, as within the 
space of the last twenty years or npwards, they 
wonld not be considered as coming nnder the do* 
scription of lands usually demised. {TriMtram t. 
Baltingkui {Lady), Vaugh. 31 ; 2 Freem. 23.) In 
infestigating titles of leases where the title depends 
upon a question of this kind, it will be necessary 
to ascertain by old leases, or other satisfactory eri- 
dence, that the lands have been usually demised 
previously to the granting of the lease ; for unless 
this can be shewn, the title will be clearly unmar« 
ketable. 

What will be eotuidered at the hett rent,^ 
What is to be considered as the best rent, within the 
meaning of that term in a leasing power, is often a 
perplexing and yet most important question, for 
upon this the lease must often be supported or fall 
to the ground. (Wright v. Smith, 5 Esp. N.P.C. 
203.) The proper construction, however, seems to 
be that where the power is so restricted it means 
the best rack-rent that can reasonably be obtained 
by a landlord, at the same time taking into con- 
sideration all the requisites of a good tenant who 
will manage the estate in a husbandlike manner. 

VOL. II. D 
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(Doe d«m. Lawton ▼. Eadlife, 10 Eatt, 278; 
Qjueetuburjf leaset case, 5 Dow. 343 ; 1 Bligh, 427 ; 
Sehey {Lord) y. Rhoades, 2 Sim. & Sta. 41.) 
There is bnt one criterion which oar Conrts always 
attend to as a leading criterion in discussing the 
question whether the best rent has been got or not, 
that is, whether the man who makes the lease has 
got as much for others as he has for himself; for 
if he has got morp for himself than for others, that 
affords decisive eiridence against him. (Per Lord 
Eldon, 1 Bligh, 247.) If, therefore, a fine be taken 
upon granting the lease, it must, for the very rea- 
son just laid down, avoid the lease, because, how- 
ever considerable the rent may be, it might have 
been greater if the fine had not been received, and 
which at any rate gives more to the party taking it 
than the rent, which is all that those coming after 
him will be entitled to receive. It has, however, 
been held that covenants by the tenant to repair and 
to improve, or expend money for that purpose, 
though it may have the effect of lessening the ac- 
tual amount of rent, still, as the property vrill receive 
a corresponding advantage, it will not invalidate the 
lease. {Shannon v. Bradstreeif 1 Sch. & Lef. 52 ; 
Doe dem, Betiison, 12 East, 305 ; Coxe v. Davy, 
13 ib. 118.) 

Time at which rent should be made payable,-^ 
With respect to the time at which the reserved rent 
should be made payable, it seems that where the 
power requires the rent to be made payable yearly, 
this will not restrict the lessor from making it 
payable half-yearly, or quarterly. {Campbell v. 
Leach, Ambl. 740 ; Doe v. Wilson, 5 B. & Aid. 363.) 



Bat the rent cannot be made peyable after the ap* 
pointed day. 

/Vovtfoer far re'enity.^^ln leaaing powen it is 
■anal to direct that the leaaea shall contain a core* 
nant on the part of the leaaee for payment of the 
vent, and also a proviso for re-entry in case of his 
de&alt in so doing within a stipulated number of 
days alter it ahall have become payable. In 
certain instances, howcrer, the clansa of re-entry haa 
been stated generally, upon which a question haa 
been raised as to whether the proviso for re-entry 
in the lease ahould not be made immediate upon 
non-payment of the rent at the appointed days of 
payment, end whetheri if the time be extended to 
the nsual period of twenty-one days, it would not 
inTsUdate the lease on account of its not having 
pwrsued the terms of the power. But whatever 
doubts may have once existed, it leeina at last to be 
settled that a reasonable time may be inserted with- 
out infringing upon the requisitions of the power, 
and although the Court of Exchequer not long 
since held that where a power required a proviso 
for re-entry on non-psyment of the rent gene- 
nlly, the power was not well pursued by a proviso 
for re-entry,, if the rent was in arrear for fifteen 
days {Doe dem. Jerte^ v. Smiik, 2 Bro. & Bing. 
473), the House of Lords reversed the dedsion, and 
held that the power was well executed. (2 Bligh, 
290 ; see also Doe v. WiUon, 5 B. & Aid. 363.) 

TAat the ieuee shall not commit waete, — It is 
also usual to insert in leasing powers that the lessee 
shall not be made dispunishable for waste. Under 
this clause a lessor cannot empower the lessee to 

D 2 
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wprkunopeDed mines, but he may authorize him to 
work those already open, and in due course of 
working. Neither will it authorize the lessor to 
permit the lessee to pull down buildings, or in fact 
to do any of those acts which the law considers as 
waste, and which acts, in themselves apparently 
trivial, may sometimes constitute, for even destroying 
a border of box appears to have been so con- 
sidered. (Empeom y. Soden^ 4 B. & Ad. 655 ; 
1 Nev. & Man. 720.) In the case of a power to 
grant building leases a greater degree of latitude 
will be allowed, and therefore, although in other 
leases a lessee, liable to impeachment of wastei 
would not be authorized to pull down buildings, 
yet in a building lease the main object of the power 
could not be carried into effect, unless the lessee 
could pull down the old buildings to make way fot 
the new ones. (Jones v. Veme^f Willes, 169.) 

Direction that lessee shall execute a counterparts 
— Another common stipulation annexed to a power 
of leasing is that the lessee shall execute a counter- 
part, and where this occurs, the validity of the lease 
itself will depend upon this condition being com- 
plied with. This can usually be shewn by a me- 
morandum indorsed on the lease, which, if signed by 
the lessor, will afford sufficient evidence of that fact. 
But in case this has not been done, the counterpart 
itself must be produced. 

Lessor may take beneficially under a leasing 
power* — ^Where the terms of a power are duly com- 
plied with, it is no objection that the lease is granted 
in trust for the lessor himself, for that is a question 
merely between the parties. {Wilson v. Sewell, 
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1 W. Bkck. 617, 624 ; Ti^hr t. Hbnh, 1 Burr. 

60.) 

Bqmiiable reUrf wMere p9wer ^f Uaamg hn bttn 
hadly eseeuted. — ^There are oertain cues in which 
a Court of Equity will relief e a defectiYe execation 
of a power of leasing, where the terms of the power 
]ia¥e not, through some inadTertence, been complied 
with. Hence, under a power to grant leases in 
possession, equity will reliefo where a former lease 
is abandoned, although not actually surrendered; 
aa it also will where there is merely a defect in the 
mode of execution, as where the instrument is only 
attested by two witnesses where the power requires 
three, or where it is only under the hand when it 
ought to be under the hand and seal of the party ; 
or where the donee of the power has contracted to 
grant a lease, but died before completing it {Skan* 
non ▼. Brad$ireet, 1 Sel. St Lef. 52 ; DO0 r. WeU 
iert 7 T.R. 478) ; because in none of these cases is 
there any fraud <m the remainder-man, but merely 
an oversight of some prescribed formality. But 
where the interests of the remainder-man are in 
anywise prejudiced ; as where the power is to grant 
leases in possession, and the donee grants rerer- 
sionary leases ; or where the power is to be restricted 
to such premises as have been usually demised, 
and the lease comprises lands that have not been so 
demised, or where the best rent is to be reserved, 
and this is not done, or where the power directs 
that the leases shall contain a covenant for the pay- 
ment of rent, with a claose of re-entry in default 
thereof { or that the lessee shall not be made dis- 
punishable for waste, and that he shall execute a 
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counterpart, and all, any, or either of these clanaeli 
are omitted in the lease, such acts or omissions wiH 
be viewed as a fraud on the remainder-man, and 
such an invasion of his rights and -interests as to 
repel all claim to equitable interference in aid of the 
defective ezeeutiott of the power. (Temple v. Bal* 
tingkuBf Finch, 275 ; Doe dem. Elite v. Sandkam, 
1 T. R. 705.) And where a lease is void under a 
power, no subsequent acceptance of rent can make 
good or render that valid which was actuallj void 
ab initio, (Jonee v. Vetmejff WiUes, 169 ; Doe v. 
Watte, 7 T. R. 82.) 

Mortgagee and moHgagor.^^k. mortgagee, un« 
less in pursuance of a leasing power conferred upon 
him, cannot make a lease so as to be binding on 
the equity of redemption. {Hunferford v. Gtey, 
9 Mod. 1 .) Indeed, if it were otherwise, it would be 
in the power of a mortgagee to debar the mortgagor 
of his benefit of redemption, by granting long leases 
upon fines ; added to which, the mortgagor, on 
paying off the mortgage, would have no l^gal re- 
medy for the recovery of the rent accrued due before 
the reconveyance to him ; for until then, he is 
neither party to the lease ncnr to the estate {Keeeh 
V. Hall, Doug. 22) ; and thus it is that where a de- 
fendant has not obtained possession under the 
plaintiff, the latter can only recover rent from the 
time he has the legal estate in him, although he may 
have had the equitable long before. {Cobb Y.Carpe»m 
ter, 3 Camp. N.P.C. 13.) Neither can a mortgagor 
grant a lease that will be binding on the mortgagee ; 
for all leases or other interests in land created by the 
mortgagor subsequently to the mortgage, are abso- 
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hitelj Toid M agdntt the mortgagee, wlio mty treat 
the tenanti under such leeaei, or penona eklming 
audi intereata, aa treapasaera, diaaeiaora, and wrong- 
doera. (Keeeh ▼. Hali, Dong. 21.) Bat auch leaaea 
will nerertheleaa be eonclnahre aa againat the mort- 
gagor lumadf, who granted them, and will be binding 
on hia tqmtj of redemption. (2 Com. Dig. 107.) 

II. I%at ike Lutee ku the CkgMKitp to reeefoa 

Ma XeMtf. 

AU peraona capable of becoming pnrehaaera of 
real eatatea are capable of holding leaaehold pro« 
perty; a anbjeet which haa already been folly 
treated of in a preceding part of the preaent work 
(aee vol. 1. p. 198, €t »eq,)f and to which I 
mnat beg to refer my readera. An alien friend, 
though incapable of holding landed property of 
any deacription in thia country, may nerertheleaa 
hold a honae for the pnrpoae of trade and merchan- 
dise ; and, from what appeara in Blackatone (rol. 2, 
p. 93), it might also be inferred that he may hold a 
lease for that purpose ; but the law ia otherwlae ; 
for the statute 32 Hen. 8, c. 16, a. 13, and which 
is atill in force, makea all leaaea of any dwelUng- 
houae or ahop within thia realm made to aliena 
▼old (Jevem ▼. Harridge, 1 Saund. Rep. 56) ; ao 
that If a leaae be granted to one, and he takes pos- 
session under it, the lessor may at any time he thinks 
proper enter and eject him. {Lapierre ▼. JldT/n* 
to9h, 1 Per. & Dar. 629.) For the oonrenience of 
trade, however, an alien is permitted to hire a 
houae for that purpoae, and a possession under this 
permiaalye occupation, if of a tenement of 10/. a 
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year, has been held to oonler an interest which 
enables him to gain a settlement by the provision of 
the legislature. (Rex ▼. Eastbourne, 4 Easti 107 ; 
Woodf. Land, and Tenant, 38, 4th edit.) 

111. That the Lease is a Valid Lease. 

Previously to the Statute of Frauds, 29 Car. 2, c. 3, 
a lease might have been made by parol for any number 
of y^ars (Shep. Touch. 267); but by that statute all 
leases, as we have already seen {ante, vol. i. p. 66), 
must be in writing, and signed by the parties them- 
selves, or their agents, duly authorized, otherwise 
they will only operate as estates at will, excepting 
leases not exceeding three years from the making 
(sees. 1, 2, 3). But even in the case of written 
instruments, questions have often arisen as to 
whether they are actual leases, or mere agreements 
to grant a lease at some future period. The best 
criterion for determining a point of this kind is the 
intent of the parties, to be collected from the 
language of the instrument, in which, if there are 
sufficient expressions to denote that its object and 
design is that one party shall divest himself of the 
possession, and the other come into it for a certain 
specified time, such expressions, whether they run 
in the form of a license, covenant, or agreement, 
are of themselves sufficient, and will in construction 
of law be as effectual for creating a lease as if the 
most pertinent form of words had been employed 
for that purpose ; whilst, on the other hand, where 
the most technical form of words whereby to de- 
scribe and pass a present lease for years are made 
use of ; yet if, taking the whole instrument together* 
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there appein to be no raeh intent* bat it is only 
preparatory to, and reiatiTe to, a fntiire lease, to be 
thereafter made, the law will rather do violenee to 
the words than break throogh the manifest intent of 
the parties. The leaninf of the oonrts has, however, 
generally been to constme instruments rather as 
leases than agreements, where the terms have been 
such as possibly to admit of that constmetion* 
Urns, prerioasly to the Statute of Frands, it was 
hdd, that if a man said, '« I will that yon shall 
hare a lease for twenty-one years, paying 10s. 
yearly rent : make a lease in writing, and I will 
seal it," this was a perfeet lease. (Atum. Moore, 
38 ; dted in MaldoH*$ case, Cro. Elis. 33.) So 
where by articles indented and under seal, it was 
covenanted between the parties that J. H. '*doth 
let " certain lands for a oertain term, to begin from 
the Term of St. Michael next following, provided 
that the defendant paid a certain rent; and also 
the same parties covenanted that a lease should 
be made and sealed upon the feast of All 
SainU ; it was held that this was a good 
present demise, and what followed was merely 
for further assurance (Harrington v. Wke, Cro* 
Elic. 486 ; Noy. 57; Moore, 456) ; a doctrine which 
has been confirmed by a vast number of more re* 
cent decisions. {Drake v. Mnnda^t Cro. Car. 
207 ; Evam v. Tkoma§, Cro. Jac. 172 ; Lady 
Moniague*9 case, ib. 301 ; Bickardg v. Seely, 2 
Mod. 79 ; Bmny v. Nugent, cited 5 T. R. 165 ; 
Baxter v. Airakall, 2 W. Blacks. 973 ; Bight 
dem, Oreen v. Proctor, 4 Burr. 2208 ; Poole v. 
Bentley, 12 Basti 286 ; S. C* 2 Camp. N. P. C. 
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286; Doe dem» Colcotnbe t. FitUer, Peake, Add. 
Cas. 33 ; Doe dem. Walker ▼. Grove»f 15 East, 
244 ; Wriffht t. Treeeeant, 3 Car. & Pay. 441 ; 
8. C. 1 Mood. & Malk. 231 ; Pinero t. Judaon, 
6 Bing. 206 ; S. C. 3 Moore & Pay. 497 ; S/atn- 
forth V. FojPf 7 Bing. 590; S. C. 5 Moore & 
Pay. 589 ; Doe dem, Phiilip t. Benjammt Per. & 
Dav. 440 ; Doe dem, Pierson t. Rieet 8 Bing. 178; 
S. C. 1 Moore & Scott, 159 ; Alderman ▼. Neate^ 
4 Mees. & Wels. 704 ; Wilson t. Ckisholm, 
4 Car. & Pay. 474 ; Hancock y. Cajfifnf 1 Moore 
& Scott, 521 ; 8 Bing. 358 ; Warman t. Faith' 
full, 5 B. & Ad. 1042 ; S. C. 3 Nev. & Man. 

137.) 

When an instrument teill operate as an agree- 
ment only, — But if, on the other hand, the inten- 
tion is manifest that the instrument is not intended 
to operate as a lease, it will be treated as a mere 
agreement. As, for example ; if the instrument 
were to contain an express proviso that it shall not 
operate as a lease, or actual demise, it will be held 
to be merely an agreement, notwithstanding it may 
contain words of present demise, with a stipulation 
for re-entry, on breach of the covenants. (Perring 
▼. Brook, 7 Car. & Pay. 360 ; S. C. 1 Mood. & 
Rob. 510.) And words also that denote that the 
lease is not to commence until some future tima^ 
as, where the instrument, after stating that A shall 
hold and enjoy, engages to give him a lease from 
Whitsuntide next {Roe dem, Jackson t. Ash* 
burner, 5 T. R. 163 ; see also Ooodtitle dem. Est' 
wick T. Way, 1 T. R. 735) ; or that some future 
act is to be done before the relation of landlord and 
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tienant is to commenoe ; m, wber» the ktsor was to 
acquire an addiHomal jraeee qf grotmd, wiikomi 
wMeh the lene ym» mot to be granted^ will afford a 
proof that the instrameDt was intended merely as 
an agreement, and not as an actual leaie. (lb.) 
So where a person agreed to let certain premises 
from a day past at a specific rent, containiog the 
terms of the tenancy, and stipulating that the lease 
shonld be granted immediately qfler the suppoeed 
Uuor should obtain hi$ kate qf the eame premiaeef 
under an agreement prenoeniy entered into for 
that pnrpoeef it was held that this was no more 
than an agreement for a lease ; for here a fatare act 
was clearly necetiary to create the relation of land« 
lord and tenant, which coold not ariie whilst the 
lessor had no demising power. (Hapward t. Jia$» 
well, 1 Ney. & Per. 411 ; S. C. 6 Ad. & £U. 265.) 
And upon the same principle, where a landlord and 
tenant, between whom there was a subiisting 
tenancy, agreed in writing, for letting upon different 
terms from those upon which the premises were 
then bolden, the amount qf rent to be settled by 
valuation, and the tenant to find sureties, and the 
amount not having been so settled, nor any sureties 
giTcn, it was held that the instrument, though it 
contained words of present demise, did not operate 
as a lease, nor alter the terms of the existing tenancy. 
{John T. Jenkins, 1 Cromp. & Mees. 227.) And 
an instrument reciting that A, in case he should be 
entitled to certain copyhold premises on the death 
qf B, would immediately demise the same to C, 
declaring that he did thereby agree to demise the 
same, with a subsequent covenant to procure a 
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license to let from the lord, was held to operate a^ 
an agreement and not as an absolute demise. There 
twre, it seems, two grounds for this determination. 
First, not only was A to acquire the premises, but 
he was also to obtain the license of the lord, and 
thus a future event was to take place, and a future 
act to be performed, before the lease was to be 
granted. And, secondly, to construe it as a present 
lease would be to cause a forfeiture, which would 
have been contrary to the intent of the parties, who 
had cautiously guarded against it by a covenant 
that a license to lease should be obtained of the 
lord. {Doe dem, Cbore v. Clare, 2 T. R. 739.) 
And it appears that there was even another ground 
upon which this case was determined ; viz. that the 
instrument had an agreement stamp attached to it, 
tod not adapted for an actual lease. In order, 
however, that a stamp may have any weight upon 
the construction of an instrument, it must have 
been affixed to it at the time of signature, or at 
any rate before a doubt, question, or dispute had 
arisen upon the subject ; for if placed there after* 
wards, it will only serve to shew it to be such as the 
party producing it had been advised would be the 
best to have adopted after such doubt, question, or 
dispute had arisen (See Com. Land, and Tenant, 74, 
a, z) ; and it has long been settled that any coUa* 
teral circumstances occurring subsequently to the 
making of the instrument will not be permitted to 
have any weight in guiding its construction. The 
only thing to be considered is the intention of the 
parties at the time qf entering into it as therein eX* 
pressed. (Morgan v. Bieeel, 3 Taunt. 71.) 
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Recent enaetmenta reepeetimff iniirumente qfthie 
kmd. — With mpeet to fdtnra inttnimentf, the 
recent ttatate, 8 & 9 Viet. e. 106, s. 3, enaott, 
tliat a lease Rqnind bj law to be in writing of any 
tenementa or hereditamenta made after the Ist day 
of October, 1845, tball be void at law, nnleiB made 
by deed ; so that, after the period mentioned in the 
Act, no inatnunent, nnleia under seal, howerer 
worded, can be oonitmed as a leaie ; but this will 
not prevent an inatnunent nnder aeal from being 
oonstraed as an agreement, where, from the terms 
in which it is eipressed, the parties evidently in* 
tended it should have that operation. 

The term mtut be eertain»-^lt is essential to the 
Talidity of a term of years that it should have a 
certain beginning and a certain ending (1 Ins. 486 ; 
Bac. Abr. tit. Lease, L ; 4 Cm. 62), or in other 
words, the oontinuanoe of the term must be mea- 
sured by years, months, weeks, days, or some other 
period equally reducible to a certainty with years, 
months, weeks, days, &c. so that the extreme 
bound of duration of interest may be ascertained, 
at latest immediately after the term commences in 
interest, otherwise it will not be good (8hep. Touch. 
267 ; 2 Blac. Ck>m. 144 ; 2Prest. Conv. 161.) Still, 
notwithstanding the term must have a certain be- 
ginning and a certain end, this does not exclude 
conditions to defeat or collateral determinations to 
put an end to these terms in the meantime, before 
they have filled the full measure of their con- 
tinuance (2 Prest. Conv. 162), neither is it repug- 
nant to the nature of a lease that it should in cer- 
tain cases cease and again revive ; as in the instance 
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of 8 tenant in tail making a lease for years, in oon* 
formity to the statute enabling tenants in tail to 
make leases (32 Hen. 8, c. 28)» and dying without 
issne leaving his wife enceinte with a son, when the 
lease, although it will cease, as being void against 
the remainder-man, will yet revive as soon as the 
son is bom. And in like manner if a person 
whose wife is dowable make a lease and die^ al- 
though his wife surviving him may avoid the lease, 
yet after her death so much of the lease as is then 
unexpired will again be in force. {Peio v. Pembet' 
ton, Cro. Car. 101 ; Co. litt. 46 ; Shep. Touch. 
275.) A lease to commence from the date may 
be taken inclusive or ezchuive, as will best effect 
the intention of the parties. (F^reeman v. Westf 
2 Wils. 165 ; Puffh v. DtUce of Leeds, Cow. 714 ; 
Aekland v. Lutiey^ I Per. & Dav. 636.) Hence 
where there is a power to grant leases in possession, 
or the lease conveys a freehold interest, as for 
life or lives, it will be construed inclttsive, 
because in the first instance the power would 
otherwise be badly executed, and in the se- 
cond it would be altogether inoperative as an 
estate of freehold to commence in futuro, unless 
this construction were to be adopted. {Hatter v. 
AMh, I Lord Raym. 84 ; Bellasis v. Hester, ib. 280 ; 
Bex V. Adderley, Doug. 465.) When the time of 
commencement is specified, or when the term is 
expressed to commence from the making, or from 
henceforth, or from no date at all, or from an impos- 
sible date, as the 30th February or 31st November for 
iastauce (Co. Litt. 46, b ; Amitt v. Bream, 2 Lord 
f^ym. 1082), it shall then toke effect from the time 
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of the deUvery of ths deed {Llewellyn t. Williame^ 
Cro. Jac. 258) ; but where the limitation is 
altogether nnoertaiiiy as a lease from the 10th daj 
of October, to hold from the 20th day of Noyember, 
without sayiog what November is meant, this un- 
certainty will avoid the lease; because the limita- 
tion forms part of the agreement, and the Court 
cannot determine it, for want of knowing what the 
terms of the contract really are. (Bac. Abr. Leases, 
L. 1 ; Antm. 1 Mod. 180; 4 Cru. 63.) And if a 
deed haye a sensible date, the word *' date ** oc- 
earring in other parts of the deed means the day 
of the date and not of the delivery. {Oehley 
V. HtetSt Cro. Jac. 263; Hall ▼. Cazenove, 
4 East, 477 ; Siylee ▼. Wardle, 4 B. & C. 908 ; 
see also Woodf. Land, and Ten. 72.) Where, 
however, the term itself is certain, it will not 
fisil, because the time at which it is limited to 
take effect in possession may be uncertain ; as in 
the case put by Lord Kenyon (3 T. R. 463), of a 
lease granted for twenty-one years, to commence 
from the death of three lives then in being ; for 
though there appears no certainty of the actual time 
of commencement of the lease, yet, if by reference 
to a certainty » it may be made certain, it is sufficient 
(Dy. 124 ; 6 Rep. 34, b ; 4 Cru. 63 ; Shep. Touch. 
272) ; and here, although it was uncertain when 
the lease would commence, yet when the lives die, 
which is sure some time or other to happen, then 
this uncertainty is removed. Upon the same 
principle alsoy if A grant a lease to B for 
BO many years as J. S. shall name, not- 
withstanding this was uncertain at the begin- 
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ning, yet, when J. S. has • named the years, 
this will reduce the term to a certainty. This no- 
^mination must, howeyer, be made in the lifetime of 
the parties, because it is essential to every lease that 
there should be a lessor and a lessee ; and thus it is 
that a lease for so many years as the executors of 
the lessor should name would not be good. (Bac. 
Abr. Leases, L. 2 ; see also Woodf. Land, and 
Ten. 73.) 

Lease not perfected until entry, when. — Under 
a common-law lease, the term is not perfected with- 
out an actual entry by the lessee on the demised 
premises. The interest he acquires upon the exe- 
cution of the lease is called an interesse terminif 
giving him only a right of entry on the tenement, 
which, when he has by entry reduced into posses- 
sion, the estate is then, but not before, vested in 
him, and until then he could not grant an under- 
lease of the premises (1 Ins. 46) ; still an entry for 
this purpose may be made as well by the represen- 
tatives of the lessee after his death as by the lessee 
himself during his lifetime. (Bac. Abr. M. 1 ; 1 Cru. 
329.) These remarks are, however, only applicable 
to a common-law lease ; for, if a term of years be 
created by way of bargain and sale under the Statute 
of Uses (27 Hen. 7, c. 10), and which does not require 
to be enrolled {Heyward's case, 2 Co. 35 ; Fojp's 
case, Shep. Touch. 93 , that statute would execute 
the possession in the lessee in the same manner as 
his entry would have done in the case of a lease at 
common law ; in either of which cases an underlease 
granted by him afterwards would be good. (Zti/- 
wich V. Mitton, Cro. Jac. 604 ; Iseham v. Morrice, 
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Cro. Car. 110 ; Sqff^'s ctie, 5 Rep. 124 ; Bar- 
ker ▼. Keattf 2 Mod. 252 ; Geary t. Beareniftt 
Carth. 66.) And notwithsUndiiig it hM been con- 
eidered that no nie coold be nieed on a bargain and 
Bale without a pecnniarj conaideration, it haa been 
long settled that not only will a mere nominal 
conaideration, aa five shillingf, for inatanee, be 
sufficient, bat also that reservation of a mere nomi* 
nal rent, as a peppercorn or a baiiejroom, will be 
enough to raise a use of tliis kind (Barker t. Keate, 
2 Mod. 252 ; 4 Cm. 126 ; ShorMdge ▼. Lam* 
plMffh, 2 Lord Raym. 798; S. C. Salk. 678; 
7 Mod. 71) ; and where the consideration is 
sufficient, <an7 words, -as for example, "gire, 
grant, confirm, agree, or covenant,'' for money, 
will enable the instrument to operate as a bar- 
gain and sale. (Orey t. Sdward»t 4 Leon. 110 ; 
Comish^on Purchase-deeds, 13.) Still, for all this, 
the words '* bargain and sell" are the most apt and 
technical terms, and it is the more accurate plan, 
where a term is intended to be created by way of 
bargain and sale, to insert no other operative 
words. It will be proper also to remark here, that 
although a lessee under a common-law lease cannot 
grant an underlease until he reduces his imereae 
terfkim into possession, by entry, yet in those 
cases where the term is only granted to commence 
infuturOf he may assign it oyer before entry ; be- 
cause he cannot then reduce his interest into pos- 
session by an immediate entry, as that would be a 
disseisin. (Bac. Abr. Leases M. ; 4 Cm. 241.) 

Rent,— It will, as I hate before remarked, be re- 
quisite to ascertain that the reserved rent does not 

VOL. II. E 
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exceed the specified amount. This may easily be 
ascertained by an inspection of the lease. At the 
same time it will be advisable to see whether or not 
the rent is correctly reserved ; for it has sometimes 
happened that the reddendum in a lease has been 
so inaccurately framed as to become altogether in- 
operative, as where it is made payable to strangers 
(Litt. s. 346 ; Cole v. 8wey, Latch. 276) ; and 
although rent may be reserved to the heirs, &c. 
without being reserved to the ancestor (2 Prest. 
Conv. 184 ; Bac. Abr. Rent ; Co. litt. 2136, 
and note) ; yet it will only be so when named 
by that appellation; hence, where a father and 
his son and heir-apparent demised lands for years, 
to begin after the death of the father, rendering rent 
to the son, such reservation was holden to be void ; 
for the reservation to the son being by his proper 
name, and not to him as heir, was the same as if 
it had been to a stranger ; and, though the son did 
prove heir, it bettered not the case by that event. 
{Oates V. Frith^ Hob. 130; Southampton y. Brown, 
6 B. & C. 718.) So if the reservation be simply to 
the lessor, without naming his representatives, the 
rent will only continue during his lifetime (2 Wms. -y 

Saund. 367 ; Shep. Touch. 114) ; and the construe- ' 

tion will be the same where the reservation is to the 
lessor or his heir, which will be good to the lessor 
for his life, and void as to his heir afterwards. (Co. 
Litt. 214, a.) Again, if a rent to a lessor and his 
assigns, it will determine by the lessor's death (1 
Jus. 47, a ; Wootton v. Edtoinj 12 Rep. 36), as it 
also will if reserved to him and his executors, toith' 
out saying during the term, where he has a free- 
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hdd iateraiC {Sdcekevereli t. F^gate, Ventr. 161 ; 
S. C. 2 Wins. Saund. 361 ; 2 Roll. Abr. 450) ; for 
the executors cannot haye the rent, though they be 
named, because they are not the representttiyes of 
the lessor quoad the reversion to which the rent it 
annexed ; and the heirs cannot have it, beeanse they 
are not named. (Saeehevereli t. FrogaU, $ufrh,) 
In like manner, if an underlease be made of a term 
of years, rendering rent to the lessor and his heirs, 
^thout limiting it during tk€ term, it will deter- 
mine by the lessor's death ; for the heir cannot have 
it, because he cannot succeed to the re? ersion, which 
is only a chattel, and the executors cannot have it, 
as there are no words to carry it to them. {Drake 
T. Munday, Cro. Car. 207.) This is one of the 
reasons, therefore, why the rent ought generally to 
be reserved during the term, for then it will be 
incident to the reversion, and belong to the heir, 
executor, or assignee who, for the time being, shall 
be the owner of such reversion, notwithstanding 
the omission of the words *' to the heirs '' in the case 
of freehold, and of the personal representatives " in 
the case of chattel interests. {Saeekeverell v. JVo- 
gate, tup, ; Bury v. Brown, Latch. 99, 100. See 
also 8 Rep. 71 ; Bac. Abr. Rent.) At the same 
time there is nothing to preclude a lessor, if be 
wishes it, from reserving a rent to commence from 
and after a given time or a given event, or to cease 
before the end of the term ; but whenever this is 
done, the render should be to the lessor and such of 
his representatives as the reversion will devolve 
upon at his decease. (2 Prest. Cony. 184.) Where, 
however, no reversion is left in the lessor, as in 

b2 
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the inBtance of a tenant for three liTes, to him 
and his heirs, aasigpung OTer his whole estate, 
reserring to himself, his ' executors, adminis- 
trators, and assigns a eertani rent, it will go 
to his personal representatives, and not to his 
heirs. (Jeniton t. Lewmgion, 1 P. Wms. 555.) 
If a tenant in tail demise for years, rendering rent 
to himself and his heirs, the rent will go to the heir 
in tail, as being incident to the reyersion, if the 
reversion shall descend npon him, though he may 
not answer the description of general heir of the 
lessor. (Hard. 89; 1 Ventr. 168; Com. Dig. 
Rent, B. 5.) And if a person seised ex parte 
matemdf or in any other special manner, makes a 
lease reserving rent to him and his heirs, the rent, 
.as incidental to the reversion, will belong to the 
heir inheritable to the estate descending on him. 
And the like rule prevalU in respect of the rent of 
lands in gaveDcind and borough English. (2 Pk^st. 
Conv. 190.) 

Covenants, — Covenants in leases are expressed or 
implied : an express covenant being an agreement 
by deed between two or more for the performance 
or forbearance of certain acts (Selw. N. P. 445) ; 
whereas an implied covenant arises by implication 
of law out of certain technical expressions contained 
in the deed, and the particular relation in which the 
parties stand to each other. Thus, on the part of 
the lessor, it has been held, that there is an implied 
covenant for quiet enjoyment, under the words 
** grant and demise'' (Nokee v. James, Cro. Eliz. 
674 ; Deering v. Farrington, 1 Mod. 113 ; Style 
V. Hearing, Cro. Jac. 73 ; Holden v. Taylor, Hob. 
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461 ; Pmeamle t. Rudge, 1 Ydr. 139 ; CoUmam 
▼. Sherwyuy Carth. 6{ ; 8.C. Salk. 237 ; F)ra»er ▼. 
Siep, 2 Chitt. Rep. 646 ; Igguiden t. May, 9 Vet. 
330) ; (of which the anignee may take the lame 
advantage as the leuee himielf ) ; (Spemeer's eaie, 
5 Co. 1^; a) as there alio is on the part of the lenee, 
that he will cultivate the cUmised landi in a hiia« 
bandlike manner (Powley i, Wdlierf 6 T. R. 
373) ; sustain the fences ; keep the premises gene- 
rally in good and tenantable repair (Ckeeiham 
T. Han^ion, 4 T. R. 318 ; WkUfleld t. W$edom, 
2 Chitt. Rep. 685 ; 1 Wms. Saand. 322, n.); and will 
not commit waste thereon. (Shep. Touch. 439«) 
But although a tenant is bonnd under an implied 
covenant to commit-jno wwte, and to make lair and 
tenantable rq[>airs, inch as patting in windows or 
doors that have been broken by him, so as to pre« 
vent waste and decyyr on the premises, he will not 
be boond to make sqhitantial and lasting repairs, 
such as new roofiof, or the like. (Ffrguion v. 

, 2 Esp. N.P.C. 589.) An implied covenant 

may also be restrained by a qualified or express 
covenant, in which case it will not be extended 
beyond the limits of such expreis covenant ; for 
where there is an express covenant, another can- 
not be implied ; consequently, where a lessor de- 
mised and granted a house for a term of years, and 
covenanted that the lessee should enjoy the house 
during the term, without eviction by the lessor, or 
an^ claiming under Mm, it wu holden that the 
express covenant qualified the generality of the 
covenant raised by implication of law from the 
words ** demise and grant f** and so that it 



54 ESTATES FOR tEARS. 

should not extend further than the first cove-* 
nant. {Nohe^s case, 4 Qo. 80, b ; see also 
Deering t. Farrington, 1 Mod. 113; Hayes t« 
Biekerataffy Taugh. 126 ; Brovon t. Brown, 1 Lev. 
57 ; FV'ontinY, Small, 2 Lord Raym. 1418 ; Browne 
ingj, Wright, 2 Bos. & Pull. 13 ; Chaier v. Beckett 

7 T. R. 201 ; Merrill t. Frame, 4 Taunt. 329 f 
Xme T. Stephenson, 4 Bing. N. C. 678.) It does 
not appear that the word ** assign ** would have 
raised an implied covenant. {Burnett t. Lynch, 
5 B. & C. 609.) And now by the recent statute 

8 & 9 Victoria, c. 106, it is expressly enacted that 
the word "give," or the word ** grant," in a deed 
executed after the 1st day of October, 1845, shall 
not imply any covenant in law in respect of any 
tenements or hereditaments, except so for as the 
word ** give," or the word " grant,", may by force 
of any Act of Parliament imply a covenant. (Sec. 4.) 

Distinction between express and implied cove- 
nants^—Tht distinction between implied covenants 
and express covenants is, that express covenants are 
taken more strictly against the covenanting party 
(Shubrick V. Salmond, 3 Burr. 1639); conse- 
quently, although in an implied covenant the law 
will excuse him, where he is disabled from perform- 
ing it, without any default on his part {Paradine 
V. Jane, Aleyn, 27 ; Beale v. Thompson, 3 Bos. & 
Pull. 420 ; Atkinson v. Bitchie, 10 East, 533) ; 
yet in the case of an express covenant, where a 
party by his own aet imposes upon himself a duty 
or charge, he is bound to make it good notwith- 
standing inevitable accident ; because he might have 
provided against it by his own covenant. Hence, if 
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tt lenee corenants to repair a hovse» which it after* 
wards burnt down or destroyed by lightning, tem« 
pesty the king's enemies, or other inevitable accident, 
be will be bound to repair it. (Dy. 33, a ; Walton 
▼. Waterhouse, 2 Wms. Saond. 240 ; S.C. 3 Keb* 
40 ; Earl of Cketterfield i. Duke qf BoHtm, Com. 
627.) And CTcn where Uiere is no corenant to 
repair, yet where there is an express cove- 
nant to pay the rent, the latter covenant 
will remain in force, and the lessee will remain 
liable to the rent, although the prenuses are 
destroyed by fire and are not afterwards rebuilt 
by the lessor, after notice. {Monek t. CoopeVf 
2 Lord Raym. 1477 ; S. C. Str. 763 ; Pindar t. 
Aimley, 1 T. R. 312, cited ; Be(four t. TFm/om, 
I T. R. 310 ; Weipall ▼. Waiers, 6 T. R. 488 ; 
Hare t. Grovee, Anstr. 687.) Formerly, indeed, 
the Court of Chancery would have relieved in cases 
of this description, and although the landlord wouhl 
not have been compelled to rebuild, he would 
nerertheless have been restrained from proceed* 
ing at law for the recovery of his rent until 
he did so. (Camden v. Morion, cited Selw. N.P. 
457; Brown y. Quilier, Amb.619.) But it has 
been since decided that a tenant has no such equity; 
and in Leeds v. Cheetham (1 Sim. 146), the Lord 
Chancellor refused to compel a landlord to expend 
money received from an insurance office on account 
of the demised property which had been burnt 
down, in rebuilding the premises, or to restrain 
the landlord from suing for the rent until the pre* 
mises were rebuilt. (See also Hare v. GroveSf 
Anstr 687 ; HoltzapffelU. Baker, 18 Ves. 117.) 
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ooTenants ranning with the land, into whose hands 
soever it may chance to come. Covenants of this 
kind will be equally binding on a mortgagee, 
where a term is assigned to him as a mortgage 
security, as any other assignee of th£ property. 
(Westerdell v. Dale, 7 T. R. 312; Stone y. 
Evans y cited 7 East, 341 ; WilUams y. Boson* 
quetf 1 Bro. & Bing. 238 ; Bttrton v. Barclay, 
7 Bing. 745.) As it will also on an assignee by 
operation of law, as a tenant by elegit of the term. 
{Spencer* s case, 5 Rep. 17, b.) But where, on the 
other hand, the covenant relates to a thing merely 
collateral to the property demised, as to pay any 
collateral sum to the lessor, or to a stranger, or to 
build a house on the lands of the lessor not included 
in the demise {Mayho ▼. Buckhurst, Cro. Jac. 438), 
the assignee, although named, would not be bound 
by it. (Mayor of Congleton y. Pattison, 10 East, 
130 ; Easterby y. Sampson, 1 Cro. & Jer. 118 J 
Flight y. Glossop, 2 Bing. N. C. 131.) Neither is 
an assignee responsible for any breach of covenant 
by the lessee previous to the assignment ( Grescoi v. 
Green, Salk. 199; Churchwardens of St, Saviour's 
v. Smith, 3 Bur. 1271 ; S. C. 1 Black. 351), nor 
for any breach of covenant committed after he has 
assigned over the devised premises to another per- 
son (Pitcher y. Tovey, Salk. 81 ; S. C. by name of 
Ibvey v* Pitcher, 3 Lev. 295; Chancellor v. 
Poole, Doug* 764) ; and an assignment to a beggar, 
or a person about to leave the kingdom, provided it 
be done before his departure, will be valid, and 
this notwithstanding the assignee never takes pos- 
session under it. (Lerewe v. Nash, Str. 1221 ; 
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Tayhr t. 8hum, 1 Boi. & Pull. 21 ; Odeii y. 
WaJte, 3 Camp. N. P. C. 394.) Bat an aangnee 
cannot, by aaaigniny hia term before action brought, 
defeat an action for a breach of covenant running 
with the land and incurred in hia time, where the 
right of action ia complete, and Tcated prerionaly 
to such assignment. {Harley ▼. JSTtn^, 2 Cr. M. & 
R. 18.) 

What kind qfeoffenanii will rtm with the hmd, 
— CoTenanta for quiet enjoyment (Noke ▼. Awdrey, 
Cro. Eliz. 375; Lewitr, Campbell, 3 Moore, 35, 
51 ; 3 Bam. & Aid. 392), for further asaorance 
{Middlemore ▼. Goodhall, Cro. Car. 503 ; Kingdon 
y. Nottle, 4 M. & S. 53), to renew the lease 
{letead y. Stoneley, 1 Anders. 82 ; Brookee y. 
Bulkeley, 2 Yes. 498 ; Simpeon y. Clayton, 4 Bing. 
N. C. 758), or to produce title<*deeds {Barclay y. 
Rttine, 1 Sim. & Stn. 449), are coyenanta mnning 
with the land, binding on the reversion, and 
for breach of which the assignees of the lessee 
may maintain an action against him. A covenant 
by a lessor to build a new smelting-mill in lieu of 
an old one, in a lease of mines, has been considered 
as a covenant running with the land. {Sampeon v. 
Eaeterby, 9 B. & C. 505 ; S. C. in error, under 
the name of Easterby v. Sampson, 6 Bing. 644 ; 
1 Cr. & Jen. 105; 4 Moore & R. 601.) And 
so also has a covenant by a lessor to supply two 
houses with good water at a rate therein mentioned 
for each house. {Jourdan v. WiUon, 4 B. & Aid. 
266.) But a covenant by a lessor to pay Tor all 
trees planted by the lessee does not run with the 
land. (Orey v. Cuthberteon, 2 Chitt. Rep. 482; 
Selw. N.P. 498.) 
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Covenant not to assign without license, — A cove- 
nant not to assign or underlet without license, with 
a clause of re-entry in case of breach, is frequently 
introduced into leases for the purpose of securing 
a responsihle tenant to the lessor. This covenant 
does not, however, run with the land, and though 
often inserted, it will not, strictly speaking, come 
under the description of a common and usual cove- 
nant. Thus, in Henderson y. Hay, where a bill 
was filed for a specific performance of an agree- 
ment by a landlord to grant a lease of a public- 
house containing the common and usual covenants, 
Lord Thurlow said, that though the covenant not 
to assign without license might be a very usual one 
where a brewer let a vintner a public-house, that 
would not have made it a common covenant, and he 
held accordingly that the landlord was not entitled 
to have it inserted. (3 Bro. C. C. 632.) In 
MorganY, Slaughter , however, Lord Kenyon seems 
to have entertained a different opinion, for he there 
held that such a covenant was & fair and usual co- 
venant. (1 Esp. N.P.C. 8.) But in Church Y, Brown 
(15 Yes. 258), Lord Eldon folly recognised the 
opinion expressed by Lord Thurlow in Henderson v. 
Hay, above cited, as did also SirWm. Grant in ^rotm 
V. Ruban (15 Yes. 529 ; see also Bennett y, Womack, 
9 B. & C. 627 } Van y. Corpe, 3 IV^l. &.K9e. 269 ; 
Fropert T. Parker, ib. 280). The granting of an 
underlease is not a breach of a covenant not to as- 
sign without license. (Cruso and Bugby y. Blen- 
cowcy 3 Wils. 234 ; S. C. 2 Black. 766.) Neither 
is the depositing of the lease as a security with a 
creditor. (Doe and Pitt v. Laming, 1 R. & M. 36.) 
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But where a corenant wu that the leasee would 
not let, letf or aisigD the whole or any part of 
the premises witbont leave, an vnderlease was 
holden to be a breach. (Ro$ <md Oregwn t. Har- 
finny 2 T. R. 426.) So where there was a pro- 
viso that the lease should be void, "if the lessee 
assigned or otherwise departed with the iodentnre 
of lease for the whole, or amy part af the term, 
without leave in writing, it was held that an nnder* 
lease was included under those terms. (Doe and 
Holland w. Wortle^y 1 Camp. N. P. C. 20.) And 
a lease for the whole term will amount to an as- 
signment, although the rent be reserted to the 
lessee, and the power cft re-entry is given to him, 
and not to the reversioner. (Palmer v. Bdwarde, 
Doug. 186, n.) Yet the exception of a single day 
out of the term will be sufficient to render it an 
underlease. {Holford v. Hatchy Doug. 182.) A.nd 
where a license to assign is once given, the condition 
is entirely discharged (Z>»mp«r'f case, 4 Rep. 1196; 
Cro. Eliz. 815; Leede v. Crompton^ cited 4 Rep. 
120, a; Brummell v. Maepkersont 14 Yes. 173), 
and this whether the license be given as to the 
whole or only as to part of the demised premises. 
(4 Rep. 120, a.) Still where the license to as- 
sign is restricted to some specified mode of dispo- 
sition, as to assign by will for example, and which 
is made by the lessee accordingly, though such as- 
signment is undoubtedly good, yet this will not 
warrant his executors in maldng another assignment, 
and if they do, it will be bad. 

Assignment by operation <^ law no forfeiture.'-' 
An assignment by operation of law, as where a 
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lease passes to the assignees apon the bankruptcy 
of a lessee, will be no breach of a coTenant not to 
assign without license ; neither is an assignment 
to a person purchasing the term from a sheriff 
under a bond fide execution {Doe dem, Mitehinton y. 
Carter, 8 T. R. 57), although it clearly would 
be, if the ezecation was fraudulently done for the 
mere purpose of evading the covenant ; as where a 
lessee gives a warrant of attorney to confess a 
judgment to a creditor for the purpose of enabling 
such creditor to take the lease in execution. (lb,) 
And if a lease contain a proviso making it void in 
case the lessee, his executors or administrators, 
alien without a license in writing, a voluntary 
assignment by the executor or administrator with- 
out such license will amount to a forfeiture. {Roe 
dem, Gregson v. Harrison, 2 T. R. 425.) And 
where a lease contains a proviso for determining the 
term on the lessee's becoming bankrupt, this con- 
dition being annexed to the demise itself will avoid 
the term, and the landlord may in such case re-enter 
on the property. {Roe v. Galliere, 2 T. R. 133 ; 
Wilson V. Greenwood, 1 Swanst. 481 ; Goring v. 
Warner, 2 Eq. Ca. Abr. 100 ; 7 Vin. Abr. 85 ; 
Philpot V. Hoare, Amb. 480 ; 2 Atk. 219 ; Doe 
dem. Godbehere v. Sevan, 3 Mau. & Selw. 353 ; 
Doe dem, Uoyd v. Powell, 5 B. & C. 308 ; Ex 
parte Shearman, Buck. 462.) 

Bankrupts discharged from covenants, when,-^ 
The statute of 6 Greo. 4, c. 17, contains a proviso 
(s. 75) discharging a bankrupt lessee from his 
covenants: First, when the assignees accept the 
lease, in which case it declares that the bankrupt 
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shall not be liable to pay any rent accraing after 
the date of his oommiBaton, or to be med in re<* 
spect of the non-performanoe of any of the coTe« 
nanta. Secondly, where the aaaigneei decline the 
same. Nor will the bankrupt be liable in case he 
delivers up the lease within fourteen days after he 
shall have notice that the assignees shall have de« 
clined to accept the lease. In this case the cove- 
nants on both sides fall to the ground. (Kersey t« 
Carstain, 2 B. & Ad. 716 ; see also Doe dem» 
Cheere ▼. Smithy 5 Taunt. 795.) And thirdly, 
where the assignees do not upon request elect 
whether they will accept or decline » in which case 
the Lord Chancellor has power upon petition to 
order the assignees to elect and to deliver up the 
lease and possession of the premises. (Selw. N. P, 
481.) 

But this section only empowers the Lord Chan- 
cellor to make an order that the assignees shall 
elect ; it does not enable him to determine the ques- 
tion whether the assignees have elected to take the 
lease or not, but he can only send such a question 
to be tried by a jury. {Ex parte Quantock, Back. 
189.) And upon a petition for an order for the 
assignees to elect, they will be allowed a reasonable 
time, such as ten days, for instance, to consider 
what will be most beneficial to the creditors. {Ex 
parte Scott , 1 Rose, 446, n. a.) With respect to 
what acts will be construed to be an acceptance by 
the assignees, it appears that if they assume the 
direction and management of the property included 
in the lease {TKomae v. Pemberton^ 7 Taunt. 201 ; 
Hanson v. Steveneon, 1 B. & Aid. 303), or permit 
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the bankrapt to remain in the occupation of the 
demised premises, and to carry on the trade for 
the estate nnder their directions (Clarke v. Hume, 
1 R. & M. 207 ; Gibson ▼. Couthope, 1 Dowl. & Ry. 
205), they will be considered to have accepted the 
lease. Bat merely attempting to sell the lease, 
provided they neither take possession nor exercise 
any acts of ownership over the premises, will not be 
so construed (Turner y. Richardsont 7 East, 355 ; 
Wheeler v. Bramah, 3 Camp. N. P. C. 340) ; yet 
if in the endeavour to sell there is a bidding, and 
the assignees accept it and receive a deposit, it will 
aflfbrd evidence of their assent to take the premises, 
from which they will not be released although the 
contract should be afterwards rescinded. (Htutingi 
V. Wilsony Holt. Rep. 290.) 

Distinction between conditions or provisoes^ and 
covenants not to assign without license* — Before 
dismissing this part of our subject, it may not be 
amiss to point out the distinction between con- 
ditions or provisoes for avoiding the term in case 
the lessee should assign without license, and where 
the lessee is restrained from so doing by covenant 
only ; which seems to be, that where the lessee is 
restricted from assigning by condition or proviso, 
and for avoiding the term in case of a breach 
thereof, and the lessee assigns, bis estate will be 
thereby determined, and his assignment will be 
actually void. But if the lessee be restrained from 
so assigning by covenant only, although thereby he 
will be guilty of a breach of covenant, yet the 
assignment itself is not void. (Paul v. Nurse, 
8 B. & C. 488.) Acceptance by the lessor of rent 
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due after breach of a oovenant of this kind with 
notice, will alio be a waiter of the forfeiture. 
{Whichcott ▼. Fojpf Cro. Jac. 398 ; Goodright and 
Walter ▼. Davide, Cow. 804.) But a oourt of 
equity will not relieve against a forfeiture thus in- 
curred. (Hill ▼. Barclay f 18 Ves. 63.) 

Renewable leaseholds, — ^The title to renewable 
leaseholds, as far as such right of renewal is con- 
cerned, will depend either upon a tenant right of 
renewal, or upon express covenants for that purpose. 
With regard to the former, in the case of leases under 
the Crown, ecclesiastical corporations, colleges, &c. 
if the tenant is willing to pay the fine and rent 
demanded, he is seldom turned out of possession. 
This preference in equity is termed the tenant right, 
which, though no certain or even contingent in- 
terest in law, there being no actual means of com- 
pelling a renewal, is yet a right recognised in 
equity ; so that, wherever a grant of a reversionary 
lease is obtained to the prejudice of the old tenant 
by undue means, whether by suggestio falsi or sup- 
pressio vert, the party obtaining it, though a mere 
stranger, or a purchaser with notice, shall not be 
permitted to hold it to his own use. (Parker v. 
Brooke, 9 Ves. 482.) Whoever, therefore, has a 
tenant right of renewal in a lease, has an interest in 
the renewal ; so that when an additional term is 
granted, the old term may be said to be still in 
being, and the renewed interest will be subject to 
all its incidents and liabilities. (Palmer v. Young, 
1 Vem. 276 ; Rawe v. Chichester, Amb. 719 ; 
TVinslow ▼. Tighe, 2 Ball & B. 205. See also 

VOL. II. F 
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ColM y. Hooper, 13 Yes. 258 ; Featherstonhaugh 
y. Fenwickf 17 ib. 298.) 

Leases under covenants /or renewal, — The right 
of renewal under a coyenant may be for a limited 
term, or perpetual. Generally speaking, howeyer, 
coyenants for perpetual right of renewal are not 
much fayoured (Baynham y. Guy*s Hospitalf 
3 Yes. 295 ; Moore y. Foley, 6 ib. 232) ; though 
such a right may be clearly conferred where the 
lease is granted by persons entitled to the fee- 
simple and inheritance of the demised property. 
{Bridges y. Hitchcock, 5 Bro. P. C. 6.) Yet, a» 
a coyenant of this kind is construed strictly in 
fayonr of the lessor, a coyenant to renew under the 
same coyenants as contained in the original lease 
has been held not to include a coyenant for per. 
petual renewal. Hence, where A by indenture, in 
consideration of a certain sum in the nature of 
a fine, and of a yearly rent, demised land for 
twenty-one years, and coyenanted at the end of 
eighteen years of the term, or before, on request of 
the lessee, to grant a new lease of the premises 
** for the like fine, for the like term of twenty-one 
years, at the like yearly rent, with all coyenants as 
in that indenture were contained,'' it was holden 
that this coyenant was satisfied by a tender of a new 
lease for twenty-one years, containing all the former 
coyenants except the covenant for future renewal. 
{Iggulden y. May, 7 East, 237. See also Hyde y. 
Skinner, 2 P. Wms. 196 ; Redshaw y. Bedford 
Level Company , 1 Eden, 349 ; Lee y. Vernon {Lord), 
5 Bro. P. C. 10; Tritton y. Foote, 2 Bro. C. C. 
636 ; Doe dem. Hardwicke y. Hardwicke, 10 East, 
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549.) And the lame oonstiiiction if pat upon tiidi 
a covenaat ia equity ; and inch conitrnction ought 
not (as was pennitted to be done in Cfooke ▼. Booth, 
Cow; 819) to be affected by the prerioos acts of the 
parties. (Baynham ▼. Guy'i Hospital, 3 Yes. 295 ; 
Baton y. Xjyon, ib. 691 ; Moore y. Foley, 6 ib. 
232 ; aty qf London ▼. Milord, 14 ib. 50 ; Wat- 
$on y. Hemmportk Hoepital, ib. 324 ; Willan y. 
Willan, 16 ib. 72 ; Dowling y. Mill, 1 Mad. 548 ; 
Higgina y. Rote, 3 Bligh, 113.) And notwith- 
standing the Court will lean against constmtng a 
coyenant to be for a perpetnal renewal, still, if it 
clearly appears to be so, it most be specifically exe- 
cuted ; and a porchaser from a tenant in tail, with 
notice from him of an agreement to renew a lease 
under which his father as tenant for life had agreed 
to renew, is bound to renew accordingly. (Brook 
y. Bulkeley, 2 Yes. 498.) 

How the right of renewal may be loet. — A right 
of renewal may be lost by the laches of the tenant 
in neglecting to make his application within the 
time prescribed by the covenant* Hence, where a 
lease for siity-one years contained a covenant that 
at any time within one year after the expiration of 
the said term of sixty-one years, upon the request 
of the lessee, and his paying 6/. to the lessors, they 
would execute another lease to the lessee of the 
same premises, /or and during the further term of 
twenty years, to commence from and after the ex^ 
piration qf the said term of sixty-one years, Sfc, 
and so in like manner at the end and expiration of 
every twenty years during the said term of sixty- 
one years, for the like consideration, and upon the 

f2 
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like request, would ezecate another lease for the 
further term of twenty years, to commence at the 
end and from the ejepiration of the term last be* 
fore granted, S^c. it was holden that under this 
covenant the lessee could not claim a further 
term of twenty years at the expiration of the 
last twenty years in the lease^ if he has omitted 
tp claim a further term at the end of the first and 
second twenty years of the lease. {Rubery y. Jer^ 
voise, 1 T. R. 229.) Nor, it seems, would equity 
afford relief to the lessee in a case of this kind. 
Thus, in AUen ▼. Hilton (cited 1 Fonbl. £q. 432, 
n. c), a defendant had covenanted to renew the 
plaintiff's lease at the request of the plaintiff, 
within three months before the expiration of the 
then granted lease. The lease being ?rithin a 
month of expiring, and the plaintiff not having re- 
quested a renewal, the defendant agreed to lease 
the premises to other persons. The plaintiff being 
then in possession, applied for a new lease, which 
the defendant refusing, he filed his bill. The Lord 
Chancellor was clearly of opinion that the plaintiff, 
having omitted to apply at the time agreed on, 
was not entitled to relief; observing, that if a lessee 
were relievable in such a case, he knew not where 
the Court could stop ; it would be saying that the 
lessee shall be loose and the lessor bound. In the 
case of Baily v. Corporation of Leominster (SBro. 
C. C. 529), Lord Thurlow held' that a lessee for 
lives entitled by covenant to a renewal on applica- 
tion whenever one of the lives should fall, was not 
entitled to such renewal upon his application when 
two lives were dropped, though he offered to pay 
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the fines for both lives ; his lordship obsenriDg that 
the covenants were not matual. (M^AJpme r. 
8w0f 1 Ball & B. 285.) And even when a lease 
contains a covenant for perpetual renewal, a spe- 
cific performance has been refused under circum* 
stances of gross laches, and where there had been 
such an alteration in the property ss that it could 
not be enjoyed according to the stipulations. 
{City of London v. MU/ord, U Ves. 41 ; Mounts 
norris v. Whiter 2 Dow. 459 ; BMynham v. Guy^t 
Hoipital, 2 Ves. 295.) 

Renewed letue taiil enure to the benefit of the 
parties entitled under the old one, — Covenants for 
renewal run with the land {Shelbume v. Biddulph, 
I Bro. P. C. 383), are transmissible to the per- 
sonal representatives of the lessee (Chapman v. Do/- 
ton, Plow. 284 ; Hydey, Skinner, 2 P. Wms. 196), 
and are binding, not only on the lessor and his heirs, 
but also on a future purchaser of the inheritance. 
{Richardson v. Sydenham, 2 Vem. 447.) But 
where the former lease was iu settlement, the re- 
newed lease will be liable to the same trusts. 
(Taster v. Marriot, Amb. 68 ; Owen v. Williams^ 
ib. 734 ; Bowls v. Stewart, 1 Sch. & I^. 209 ; 
Broohman v. Hales, 2 Yes. & Bea. 45.) So, when- 
ever a lease is renewed by trustees, it will be sub- 
ject to the trusts of the old one (Roe v. Chichester, 
Amb. 719 ; Grifin v. GHffin, 1 Sch. & Lef. 352), 
and this, notwithstanding the lessor would not have 
granted a renewal to the cestuis que trust (Fitzyib- 
bon V. Scarlanf 1 Dow. 269) ; and where the owner 
of a partial interest, as a tenant for life, or a mort- 
gagee in possession, renews a lease of this kind, 
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equity will consider such person, after his own par-* 
ticular interest has ceased, simply as a trustee for the 
persons beneficially entitled under the pre-existing 
lease. (Palmer v. Youngs 1 Vem. 276 ; Rawe v. 
Chichester f Ambl. 719; Parker t. Brooke, 9 Ves. 
583 ; Collet v. Hooper, 13 ib. 258 ; Featherston- 
haugh V. Fenwick, 17 ib. 302 ; WinslowH. Fisher , 
2 Ball & B. 205, 206.) But although the per- 
sonal representatives of a lessee are entitled to the 
benefit of a covenant for renewal, the assignees of 
a bankrupt have been held to possess no such 
right. (Vandemanker v. Desborough, 2 Vem. 96.) 
Contribution for defraying the costs of renewal, 
— All persons beneficially interested in the renewal 
of a lease are bound to contribute in defraying the 
expense thereby incurred in proportion to the 
interest they respectively take in the property, 
{Adderley v. Clavering, 2 Bro. C. C. 658 ; S. C 
2 Cox, 192.) With respect to the portions that each 
party was to bear, the rale formerly seems to have 
been for the tenant for life to pay one>third, and 
for those in remainder to pay the residue. {Ver*^ 
ney v. Vemey, 1 Ves. sen. 428 ; S. C. Amb. 88.) 
Lord Alvanley, however, seems to have con- 
sidered that the tenant for life was to pay nothing 
but the interest. (Buckridge v. Ingram, 2 Ves. 
652.) But Lord Eldon has disapproved of this 
doctrine, on the ground of the possible inequality, 
and to have considered that the cases had decided 
it was better to determine the proportion upon fact 
than speculation (Nightingale v. Lawson, 1 Bro. 
C. C. 140 ; Stone Y. Theed, 2 ib. 243) ; therefore, 
if the tenant for life is bound to pay in any degree, 
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hR oBght to pay in proportion to the benefit he de 
/acto took under the effect of the transaction ; and 
that the remainder-man ought alio to pay with 
reference to his proportion of the benefit {White 
T. WMt€, 9 Yes. 554) ; so that if the latter receif es 
the entire benefit of the renewal, as where the 
tenant for life is himself one of the lives npon 
which the lease is determinable, the whole of the 
expenses must be defrayed by the remainder-man« 
for here the tenant for life receives no benefit what- 
erer from the renewal (the existing lease being at 
least as durable as his interest), and any money 
expended by him in effecting such renewal will be 
a charge on the estate. (AdderUy t. Clavering^ 
2 Bro. C. C. 658 ; S. C. 2 Cox, 192.) There is no 
difference in this respect between a renewable term 
for years, and a lease for lives renewable. (Per 
Lord Eldon, 9 Yes. 559.) 

Of renewed leasee under eeeleeiaetical pereons,-^ 
Where leases have been renewed by ecclesiastical 
persons, it most be ascertained that the old lease 
has been properly surrendered, for this has often 
been ineffectually done« and the title has proved 
defective in consequence. This has occurred where 
surrender has been made by the eeeiui que truet^ 
instead of from the legal tenant ; or where no actual 
surrender is made, and the new lease, instead of being 
granted, as it ought to be, to the legal tenant under 
the former lease, is granted to the eeetui que trust, 
so that there is no virtual surrender of the subsist- 
ing lease % and whenever these defects occur, it will 
be requisite, in order to complete the title, that the 
persons having the legal estate should make an 
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effectaal surrender, and obtain a new lease under 
such surrender ; for unless this be done, such a void- 
able lease, although good against the actual lessor 
who granted it, will not be binding on his succes* 
sors ; therefore, as soon as a defect of this kind is 
discoTered, no time should be lost in rectifying it, 
by adopting the course above suggested. To accom- 
plish this object, it is requisite that the old lease 
should either be surrendered by the parties who 
take the legal estate therein before the new lease is 
granted ; or should be surrendered in point of law, 
by the acceptance of such new lease by the parties 
having the legal estate under the old one, or should 
be surrendered, ended, or determined within a year 
from the making of the lease. (32 Hen. 8, c. 28 ; 
1 Ins. 44, b ; 2 Prest. Abs. 10, 11.) The sur- 
render ought also to be made to him who has the 
immediate reversion or remainder, otherwise it will 
be inoperative. (Co. Litt. 3376 ; 2 RoU. Abr. 
494, c. 12 ; Cro. Eliz. 803.) He who has the im- 
mediate reversion may take a surrender, whether he 
has it in fee, or in tail, or for life. (2 Roll. Abr. 
494, c. 12.) And whatever doubts may have once 
eiisted, it is now settled that a possessory term 
of years will merge in a reversionary one of the 
same premises, where they both meet in the same 
parties, whether the term in reversion be greater or 
less in point of duration of time than the term in 
possession ; so that a possessory term of one 
thousand years will merge in a reversionary one of 
twenty, ten, or even a shorter term. (Bac. Abr. 
tit. Leases (s. 2) ; Hughes v. Robotham, Cro. Elis. 
302 ; Challoner v. Davis, 1 Lord Raym. 401 ; 
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1 Piest. Abi. 12.) But a poaaessory term which 
a perfon takes, in autre droit, or bj operadon of 
law, as executor, or administrator, or in right of 
his wife, will not merge in the freehold or inhe- 
ritance, or, it seems, a reversionarj term which he 
had before such possessory term became vested 
in him bj such act of law. Nor will a term so 
held in another's right be merged by a sabseqnent 
descent of the remainder or reversion. (Piatt ▼. 
Sleep, Cro. Jac. 275.) Bat if the person pos- 
sessed of a term of years were to porchase such 
immediate remainder or reversion in the same pro- 
perty, it would effect a merger, even though he be 
only a trustee of the term ; because here he ac- 
quires such reversion, &c. by hie own act ; whereas 
in the former instance it is cast on him by opera- 
tion of law. 

An intermediate estate will prevent a merger, 
—An intermediate estate in a third party wUl 
prevent a merger. Thus A made a mortgage for a 
term of 500 years, and afterwards made another 
mortgage for a like term. Both the mortgagee 
were satisfied, and the terms were assigned to dis* 
tinct trustees, upon trust to attend the inherit- 
ance. Some time afterwards, the owner of the fee 
took an assignment of the first term, with the in- 
tent to merge it, or have it surrendered ; but it was 
held, that the merger was prevented by the inter- 
vention of the other term, outstanding in another 
person. (WMtehureh v. Whitchurch, 2 P. Wms. 
236 ; see also J>uneomb v. Jhmeomb, 3 Lev. 437 ; 
Bate*s case, Salk. 254; Wrotteehy v. AdamM, 
Flow. 191 ; Scott v. FenbouUett, 1 Bro. C.C. 69.) 
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When, therefore, it was deemed advisable to keep 
several terms on foot to attend the inheritance, the 
mode was to interpose an intermediate estate be- 
tween each term ; and thus two trustees might have 
held any number of terms between them, without 
any danger of a merger taking place. For exam- 
ple ; suppose four terms to be created, respectively, 
in the years 1750, 1760, 1770, and 1780, in which 
case, if the terms of 1750 and 1770 are assigned to 
one trustee, and the terms of 1760 and 1780 to 
another trustee, all the terms are by this means pre- 
served ; there being an intermediate estate between 
each term. But if the terms of 1750 and 1760 had 
been assigned to one trustee, and the terms of 1770 
and 1 780 to the other, then for want of such interme- 
diate estates, the term of 1 750 would have merged in 
the 1760, and the term of 1770 in the term of 1780. 
The doctrine above laid down, as Mr. Preston 
very accurately remarks, shews how cautious the 
conveyancer should be in surrendering a term ; for 
though it may be well known that this should be 
made to the person entitled to the next immediate 
estate in remainder, or reversion, yet this cannot 
always be done with certainty, for want of know- 
ledge of the precise state of the title ; and that it 
seems advisable to make the surrender by deed-poll, 
and generally to the person or persons having the 
next immediate estate in remainder, or reversion ; 
by which mode, it seems, the term would be effec- 
tually extinguished. The same learned writer also 
adds, that the practice of using words of assign- 
ment, as well as of surrender, is still more eligible 
and safe. (2 Prest. Abs. 14.) 
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AMttgwmmh. — Ka the law stood prafiovily to 
the recent statute 8 & 9 Vict. c. 106, a term of 
3rears in lands might have been assigned by writing 
without deed, provided it was signed by the party 
and properly stamped. {Rex r. Little Dean, Str. 
555 ; Farmer dem. Earl ▼. Rogeref 2 WUs. 26 ; 
Beak dem. Fry y. Phillipe, 5 Bar. 2827.) Previ- 
ously, mdeed, to the Statute of Frauds (29 Car. 2, 
c. 3, s. 2), it might have been effected by parol ; and 
notwithstanding that statute requires all assign- 
ments to be in writing, still, until the stetute of 8 & 9 
Vict, it was not required to be done by deed, but 
mi^t have been effected either by a deed or by a 
mere note in writing signed by the assigning party 
or his lawfully authorized agents. By the modem 
Stamp Acte, however (44 Geo. 3, c. 78 ; 55 Geo. 3, 
c. 184), all instruments of assignment, whether by 
deed or note in writing, must be stomped with the 
common deed stamp. (Coventry on Stamps, 196.) 
Still, although a stamp of this kind was necessary 
to give validity to the assignment, such assignment 
might yet have been made by a simple note in writ, 
ing ; but now the Act of 8 & 9 Vict, declares all 
assignments, not being an intereet which might 
have been created without writing , made after the 
Ist of October, 1845, to be void at law unless made 
by deed. But for all this, a mere note in writing, 
if duly signed by the parties, will, nevertheless, be 
supported in equity as an agreement, and as such 
pass the equiteble interest in the premises. As this 
statute does not require the assignment of such in- 
tereste as might by law have been created without 
writing to be by deed, it seems that a parol lease not 
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exceeding three years, and valid as such under the 
Statute of Frauds, may even now be assigned by a 
simple note in writing, if stamped with a deed 
stamp. 

Haw a term of years should be assigned by deed, 
-—The proper technical words of an assignment are 
^' assign, transfer, and set over.'' Bat the words 
** give, grant, bargain, and sell,'' or any words 
which shew the intent of the parties to make a clear 
transfer, will have that effect (4 Cru. Dig. 97, 
s. 20) ; neither is any consideration necessary : the 
tenure, attendance, and subjection to forfeiture, 
as also the payment of the rent, if there be 
any, being sufficient to vest the term in the 
assignee. {lb. s. 18.) But an assignment without 
consideration would be void as against existing 
creditors at the time of such assignment (1 Mad. p. 
271, 273) ; as also against purchasers for valuable 
consideration, even with notice. (Townsend (Lord) 
T. Wyndham, 2 Yes. sen. 1; GUham y. Lock, 
9 Ves. 612 ; Curtis v. Prtc«, 12 ib. 103 ; Jones v. 
CroucheTf 1 Sim. & Stu. 315.) With respect to 
the parcels, it should be ascertained tiiat they cor- 
respond either in express terms or by certain re- 
ference to those contained in the lease. The ha- 
bendum also should embrace all the assignor's 
interest in the term, for if it passes a lesser estate, 
it will confer an underlease. It was indeed for- 
merly considered that the mere reservation of rent, 
or of a right of entry by a term or in an instrument 
purporting to be an underlease, but in point of 
&ct comprising ail the estate of the owner, was an 
underlease.; in short that it was a lease as between 
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the parties. (4 Cm. 97 ; Pultmey t. HolmeSf Str. 
405.) But it is now settled, that though the in- 
strament import to he a lease, yet if it does in 
effect comprise ail the estate which resides in the 
grantor, it amounts to an attignmtnt, and is not an 
underlease ; and a right of entry, or a reserration 
of rent, wUl not change the nature of the estate. 
{Palmer V. Edwardej Doug. 187, n.) And, on the 
other hand, if it leaves any portion of the estate in 
the lessor, even a day, an hour, or a minute, as 
a rerersion, it is an underlease, and therefore an 
instrument purporting to he an assignment for the 
residue of a term, reserving the last day or hour, 
will operate as a lease of this description. (2 Prest. 
Con. 124.) But it seems that the reservation of a 
former part of the estate ; as to hold, for example, 
from a day to come or from an event to happen, 
unless it is to happen on the death of the person 
hy express limitation {Jermin v. Orehardt Show. 
P. C. 199), will not prevent the iustrument from 
taking effect as an assignment. (2 Prest. Con. 125.) 
And notwithstanding that when the habendum Umii» 
the estate to commence at a future period, there is an 
evident repugnance between the grant which limits 
all the assignor's interest, and the habendum 
which directs that it shall commence at a future 
period — it being essential to the validity of an 
assignment that it should pass an immediate inter- 
est — still this will not avoid the assignment, which 
will take effect instantly, and the habendum will be 
rejected for repugnancy, upon the long-established 
principle, that where there is any repugnancy be- 
tween the-premises and the habendum, the former 
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shall be retained and the latter rejected. (Flow. 
524.) 

Usual covenants contained in assignments, — In 
assignments, as in ordinary conveyances of the fee^the 
assignor qualifies his covenants for title to his own 
acts, and those of the parties through whom he claims, 
or who shall claim through him. Such covenants 
usually run thus, viz. : that the lease is valid — ^that 
all outgoings, such as rent and taxes, have been 
paid, and all covenants and conditions performed^ — 
that the vendor has good right to assign — for quiet 
enjoyment — freedom from incumbrances — and for 
further assurance. The usual covenants on the 
part of the purchaser are, to pay rent and perform 
the covenants reserved and contained in the lease, 
and to save the assignor harmless therefrom, and 
for which, as we have already seen, he remains 
liable to the lessor, notwithstanding the asngn- 
ment of his estate, and the actual acceptance by the 
lessor of such assignee as his tenant. Where only 
a portion of the property contained in the original 
lease is sold, then the party who is to have the pos- 
session of the lease enters into a covenant with the 
other party for its production. 

Of limited interests in terms of years, — Estates 
for years are often the subject of settlements, for 
though, strictly speaking, an estate tail cannot be 
created out of them, as that can only be done of 
estates of inheritance, still terms of years may be 
so settled as to answer the purposes of an entail, 
and be rendered unalienable for almost as long a 
time as if they really were entailed, in the strictest 
sense of the term. This may be done, either by 
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deed of trast, in executory defiie, prorided no at- 
tempt be made to tie up the property beyond the 
duration of lives in being, and twenty yean after 
(Lonff Y. Blaekall, 3 Yes. 486 ; Newea$tle (Duke 
of) ▼. Lincoln (Counteu of), 3 ib. 317; Thelluion 
▼. Woodford^ 4 ib. 232) ; and perhaps, in the case 
of a posthumous child, a few months more; a 
limitation of time not arbiirarily prescribed by our 
courts of justice, but wisely and reasonably adopted 
in analogy to the case of freeholds of inheritance, 
which cannot be limited by way of remainder, so as 
to postpone a complete bar of the entail for a 
longer period. If, therefore, the executory limi- 
tations be on contingencies too remote, the whole 
property will vest in the first taker, and the 
limitations over will fail altogether {Ware t. PoU 
hiil, 11 Yes. 257) ; and, generally speaking, 
if the property be limited in terms which if 
it were freehold property would create an estate 
tail, it will give the absolute interest in chat- 
tels, as well real as penonal, and all the sub- 
sequent limitations will be void (JVeyet ▼. Robin- 
$on, Bunb. 38 ; Bennett t. Lewknor, Roll Rep. 
356 ; Love v. Wyndham, 2 Cha. Rep. 14 ; S. C. 
1 Lev. 290 ; Richards y. Bergavenny, 2 Yem. 324 ; 
Scale Y. SealCf Pre. Cha. 421 ; Doe y. Dickentont 
8 Yin. 451, pi. 25 ; Stratton y. Payne, 2 Eq. Ca. 
Abr. 325 ; Butterfield y. Butterfield, 1 Yes. sen. 
133 ; Hodgeeon y. Bueeey, 2 Atk. 82 ; Beauclerk 
v. Dormer, ib. 308 ; Read y. SneU, ib. 642; 
Sabberton y. Sabberton, For. 245 ; Glover y. 
Strothoff, 2 Bro. C.C. 33 ; Robineon y. Fitzherbert, 
ib. 127 ; Chatham {Earl of) y. Date Tothill, 7 Bro. 
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P. C. 453 ; Chandien v. Price, 3 Ve«. 99 ; Croke 
T. De Vandeg, 9 ib. 197 ; Ware r. Polhili, 11 ib. 
257; Elion t. JBawn, 19 ib. 73; Bennett t. 
Tankerville {Earl of), ib. 170 ; Southampton 
{Lord) V. Hertford {Marquis of), 2 Ves. & Bea. 
63 ; Brouker r. Bagot, ib. 574 ; Britton y. 
Twining, 3 Mer. 176; Crawford y. Trotter, 4 Mad. 
360) ; so that in point of fact in the case of a term 
of years and personal chattels, the resting of an 
interest which in freehold property would be an 
estate tail, bars the issue and all subsequent limi* 
tations as effectually as a fine and recovery would 
formerly have done, and a disentailing deed would 
now do, in the case of estates entailable within the 
statute de Donie, Lord Coke, however, in Leonard 
Lovie*9 case seems to have taken a distinction be- 
tween a term in gross, and a term de novo out of 
the inheritance ; and to have considered that a limi- 
tation of a term de novo to a man and the heirs of 
his body shall enure no longer than he has heirs of 
his body. (10 Rep. 87.) But this distinction has been 
long since exploded. In Burgis v. Burgis (6 Mod. 
115), Lord Keeper Finch said he did deny Lord 
Coke's opinion in Leonard Lovie*8 case, and Lord 
Nottingham expressed a similar opinion in the Duke 
qf Norfolk* e case (3Cha. Cas.l), the correctness of 
which has never once been doubted. But although, 
generally speaking, the same words which would 
create an estate tail in freehold property will pass the 
absolute interest in a term of years, and this equally 
whether the terms employed would have been suffi- 
cient to create an estate tail expressly, or have 
raised it by implication {Lamb v. Archer, Salk. 



215; Wilkitmn ▼. South, 7 T. R. 555), itiUiii 
the confttimction of a will disposing of a term, or 
other chattel property, the Courts hare allowed 
words to control the usual and technical import of 
the words ** dying without issue," or other similar 
expressions, to the death of the first devisee, which 
they would not formerly lisTe done in the case of a 
devise of real estate, though now, since the lato 
Will Act, 1 Vict. 1, c. 26, the dying without issue, 
if limited so as to confine it to the death of the 
party, would, as to devises subsequent to the year 
1837, be confined to the death of the first taker, in 
the case of freehold estate, as well as in a term of 
years (39, and see anii, vol. 1, p. 270). The reason 
for adopting this construction in the case of chattel 
interests was to give effect to the limitations over, 
which, as we have already seen, could not have 
taken effect if the first limitation had been construed 
sufficient to pass an estate tail ; and hence, although 
in a devise of freeholds the words '' leave no issue,'' 
or, ** leaving no issue/' would have been considered 
insufficient to have confined the dying without issue 
to the time of the decease of the first taker (Forth 
V. Chafman, I P. Wms. 663 1 Dani$y v. Griffith, 
4 Man. & Selw. 61), yet in the case of bequests of 
personal estate, and for the reasons above laid 
down, the construction would have been different. 
This, as we have already seen, is fully exemplified 
by the case of Forth v. Chapman, vol. 1, p. 270, 
where the words '* leaving no isiue *' were taken in 
two different senses as to the two different species of 
property, and as to the freehold to be construed to 
mean a dying without issue generally, and as to the 

VOL. II. o 
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leagehold, to be confined to the death of the first 
taker. (Atkinson t. Huiehimonf 3 P. Wms. 258 ; 
Reed t. Sneil, 2 Atk. 642 ; Lampley y. Blower, 
3 ib. 396 ; Ooodtitle r. Pegden, 2 T. R. 720.) In 
addition to this, the Courts in many- cases have 
allowed other expressions, where the intent has 
been apparent, to confine the dying without issoe 
to the death of the first taker, so as to give effect 
to the olCerior limitations {Pinbury y. Elk^, 1 P. 
Wms. 563 ; Siraiton y. Payne, 3 Bro. P. C. edit. 
Toml. 99 ; Sheffield r. Orrery t 3 Atk. 282 ; Trot- 
ter Y. Oswald, 1 Cox, 317 ; Wilkineon y. South, 
7 T. R. 555 ; Smith y. Frederick, 1 Ross. 174) ; for 
if the contingency of dying without issue depends 
upon the life or liYes of persons in being, an execu- 
tory bequest limited thereon will be good. (Lamb 
Y. Archer, 1 Salk. 225.) Thus if the timitation 
OYcr is only for life (Oaket y. Chalfmt, PoUex. 
f. 33 ; Trafford y. Boehm, 3 Atk. 449), or to the 
sunriYor of one, of two, or more persons (Nicholle 
Y. Skinner, Pre. Cha. 258 ; Sayer y. Hughes, 1 P. 
Wms. 534), or the dying without issue is limited to 
the death of the first taker under twenty-one 
(Thoustout dem. Small y. Denny, Wils. 270), or to 
the death of the testator himself (French y. Cad- 
dell, 2 Bro. P. C. 257 ; Wellington y. Wellington, 
1 Blac. 645), the contingency must necessarily take 
place during the Uyos of persons in existence at the 
time of the testator's death, and thus fail within 
those limits which the law permits for the Yesting 
of an executory devise. 

Assignments by lot//.— As wills of personal estate 
were not within the Statute of Frauds, leasehoU 
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property might bare been aiogned not only by an 
vnatteeted will (Swin. 558 ; Shep. Touch. 408 ; 
Gflb. 92 ; Qod. pt. 1, c. 1, i. 7 ; Wright ▼. IFa/- 
tJkoe, Com. Rep. 452 ; WorHek ▼. Polleii, before 
the Delegfttee, 171 1 ; Lotdmjf ▼. Claridpe, Com. 
452; BspmitDg, I Hegg.219; Walker y. Walker, 
I Mer. 515 ; Salmon ▼. Hays, 4 Hagg. 382) ; bat 
even by • mere nneigned writing, written by the 
testator himself, or by some other person by his 
direction (WorHek ▼. Pollett, and other oases cited 
in lAmberry ▼. Maeon, Com. Rep. 452 ; 2 Black. 
Com. 501 ; l^metT. Clarkeon, 1 PhUl. 22 ; Went, 
c. 1, p. 15, 14th edit. ; Wms. Exors. 54) ; bnt 
now, under the late statate 1 Vict. c. 26, s. 9, the 
same solenmities are required in a will of personal 
as of real estate. In the case of a will of personal 
estate, the probate affords satisfMstory proof that 
the will is legally ezeented ; still, in order to confer 
a good title to a term of years thereby bequeathed, 
it mnst also be shewn that such probate was ob- 
tained in the proper ecdesisstical conrt; and, 
farther, that the execator assented to snch bequest. 
Where questions have most frequently arisen in 
cases of probate or administration, is where a term 
has been rested in a trustee whose representatives 
have proved tiie will, or taken out administration in 
a court which has no jurisdiction over the land in- 
duded in the term {Re Mary Powell, 3 Hagg. 195); 
for it often happens that the personal reprssentatives 
of a deceased trustee are ignorant altogether of his 
being a trustee of a term, and therefore merely 
prove his will, or take out administration with re- 
ference to the usets which the testator or intestate 

o2 
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takes in his own character, without reference to 
those which he takes as a trustee. The chances 
also of errors of this kind are considerably in- 
creased in consequence of the number of courts 
that have jurisdiction of the assets of testators 
or intestates. A very clear and correct state- 
ment, as to the proof of wills and taking out 
administration in cases of terms of years, is 
given by the real property commissioners in 
their second report, p. 67, e/ seq, where it is laid 
down ** that a will must be proved, or letters of 
administration taken out in the court of the ordi- 
nary who has jurisdiction over the assets of the 
testator or intestate." In the case of a trustee of 
a term, if all his effects, including the land in the 
term, are within the jurisdiction of the same court, 
out of that court should the probate or administra- 
tion issue. If he leaves persons! effects in one diocese 
or peculiar, the land in the term being in another 
diocese or peculiar within the same province, either 
Canterbury or York , probate or administration should 
be obtained in the Prerogative Court of that province. 
If he leaves effects within one of the two provinces, 
and the land in the term be within the other pro- 
vince, probate or administration must be obtained 
either in the Prerogative Court of that province, or 
In an inferior court, as circumstances may require ; 
but, on account of the term, probate or administra- 
tion must be obtained either in the Prerogative 
Court of the other province, or, if he had no other 
assets besides the term, in the inferior court of the 
ordinary having jurisdiction over the place where 
the land in the term is situated. 
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Defect where will ie prwed m wrong eowrt, kaw 
eured.'-'lt the will of a deoeued tnutee of • torni 
be proved in an inferior court not haring jnritdic- 
tion over the place where the land in the term ia 
iitoated, or in an inferior conrt having mch jnriadic- 
tion, when the teatator left other aaseta cat of that 
jariadiction, but within the tame province in which 
the land in the term liea, or in the Prerogative 
Conrt of one province, when the land in the term ia 
within the other province, and tha ezecntor §o 
proving should assign the term ; yet although be 
eonld make the assignment, no use could be made 
of it, as the probate be had obtained would not, in 
proving the title to the term, be admitted as evi* 
denoe to prove that he was executor. But the as- 
signment, though made by an executor who, as to 
the term, has not proved the will in the proper 
court, will be rendered available, if the will should, 
either in the lifetime of the executor, or after bis 
decease, be proved in the court to which it ought to 
have been originally proved with reference to the 
term, as part of the assets of the testator ; for then 
such subsequent probate would be admissible in 
evidence. (lb,) But the assignment from a person 
who has administered in a wrong court would be 
absolutely void. (lb. 68.) 

Recent practice to avoid the tranemieeion of a 
will of a truetee to the Prerogative Conrt, where 
it hoe been proved in the wrong one.-— 'It all the 
assets of a deceased trustee of a term, including 
the term, be in the same province, and his will be 
proved in an inferior conrt not having jurisdiction 
over the place where the land in the term i* 
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situated, or in an inferior conrt whose jarisdicdon 
embraces the land in the term, bnt does not eitend 
Mo the other assets, according to a practice re- 
eently- adopted, to avoid the transmission of the 
will from the inferior Conrt to the Prerogative, 
letters of administration limited to the effects of 
the deceased trustee, so far as regards the term, 
are granted by the ProrogatiTe Ck>nrt to some per- 
son, for the purpose of assigning the term ; and in 
that case the title to the terra, eren if it should 
have been previously assigpied by the executor of 
the trustee, is traced from the trustee through the 
medium of the assignment from the limited ad- 
ministrator (lb,) If a trustee of a term has died 
intestate, and it afterwards becomes requimte to 
have the term assigned, and there is then no ad- 
ministrator of the deceased trustee, or one who 
derives his qualification from a court whose juris- 
diction does not embrace the land in the term, it is 
usual in these cases to obtain letters of admims- 
tration, limited to the effects of the trustee, so far 
ts regards the term ; and in cases of this kind, 
administrations from the Prerogative Court are to 
be preferred, because an admhustration granted by 
a Prerogative Court, even when it has no authority 
to grant it, is good till repealed, and all the mesne 
acts of the administrator are valid ; but an admi- 
nistration granted by an inferior Court, when the 
tame ought to have been granted by the Prerogative 
Couit, is absdlvtely void, and all the mesne acts of 
the admixustnitor are invalid i so that the assign* 
ment of he term by the limited administrator 
from the Prerogative Court would stand good, 
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aMka^jk that Court, rapponng tiie intwteta not to 
ham kit useti, indndiiig the torm, in more tiun 
one inftrior jarukUction, may hare exceeded its 
authority in making the grant ; on the other hand, 
the aaiignment of the term, by the limited admi- 
nistrator from the inferior oonrt, wonld be abio- 
hitely Toid, if it shonld afterwarda be diecorered 
that the intestate left aMoti in more than one in- 
ferior jurisdiction. 

S»eetUar»h^ when /rofiMiiffift/e.— Important 
qnestions sometimes arise with respect to the trans- 
mission of the interest from one ezecntor to another ; 
in order tliat it may be so transmissible, it is neces- 
sary that the first execntor should haye profed the 
will ot his testator, which, hafing done, he may then 
transmit the interest Tested in him as snch execntor 
to his own executors ; or, in other words, the exe- 
cntor of an execntor haring prored the will, is the 
ex e cu tor or personal representatiTe of the first tes- 
tator. (Bro. Abr. tit. Administrator, pi. 7.) But 
in order to render himself so he must proTe the will 
of his own testator in the proper court, and. upon 
this subject, it must be confiBSsed, the cases are 
somewhat contradictory. 

In J^bw/er t. Biehardi (5 Russ. 39), Sir John 
Leach held, that where a testator's will is proved in 
the Prerogatire Court of Canterbury, and the sur- 
▼iTing executor's will is proved in tlM Diocesan, the 
eiecutor of the executor is the representatiTe of the 
original testator, and that it was not necessary that 
the second will should be proved in the Prerogative 
Court. Shr L. Shadwell seems, however, to have 
thought differently, and inJerm^m i,Ba^t9r{b9lm, 
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568), he said that, before he acted upon Fowler v# 
Richards, he should direct a case for the opjmoa 
of a court of law. And the pre?ailing opinion now 
certainly seems to be, that where a testator's wiU is 
proved in the Prerogative Coort, and his executor's 
will is proved in the Diocesan Court, the executor 
of the executor is not the personal representative of 
the original testator. (TwKford v. 7V<n7, 7 ib. 92 ; 
WilliafM V. Bland, Law T. May 9, 1846.) 

Representation not transmissible through admi- 
nistrators, — It must always be kept in mind that 
transmbsions of this kind can be only carried on 
through executors ; for the administrator of an exe- 
cutor of A {Ley v. Anderton, Sty. 225), or the 
executor of the administrator of A, is not A's per- 
sonal representative. (Ib,) An administrator is 
merely an officer of the ordinary, in whom the de- 
ceased has not reposed any trust, and therefore, on 
the death of such administrator, it results back to 
the ordinary to appoint another. In these cases, 
therefore, where the course of a presentation from 
executor to executor is interrupted by an intestacy, 
it becomes necessary that the ordinary should grant 
a new administration of the goods of the deceased, 
not administered by the former executor or admi- 
nistrator, ais the case may be ; and such adminis- 
trator de bonis non will then become the legal re- 
presentative of the deceased. (Selw. N. P. 736.) 
The cases where an administration of this kind will 
be necessary, are : — 1. Where the executor of the 
deceased, having proved the will, dies intestate,, 
without having fully administered the personal 
estate of hia testator. {Wan^ford v. WanJrfordf 
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Salk. 299, 305.) 2. Where there ire ee?eral ex* 
ecators, and the surnTing execator, ha?ing proved 
the willy diet inteetate. (Bro. Ahr. Ezon. pi. 14.) 
3. Where the admioistrator diet before he haa ad- 
miniatered the whole penonal eatate of the deceaied. 
{Hirst T. Smith, 7 T. R. 182 ; Selw. N. P. 786.) 

Property taken in the eharaeter qf executor not 
suijeet to fotfeiture.-^AM an ezecator or adminia* 
trator ia oonaidered aa holding in right of hit teeta* 
tor or intestate, and not in hia own right, the in- 
terest which he takea in soch property in hia repre- 
lentative capacity will not be subject to forfeiture 
by hia being attainted of treason or felony, or be 
liable to be taken in execation for hia own proper 
debt. (Off. Exors. 85 ; Toll. Exors. 133 ; Rutland 
Y. Rutland, 2 P. Wms. 212; Marlow ▼. Smith, ib. 
200 ; Farr t. Newman, 4 T. R. 621.) Neither in 
case of his becoming a bankrupt, will his interest 
aa executor be thereby affected. Nor, aa I have 
already remarked, will a term which he takes aa 
executor, merge in the reveraion which he haa in 
his own right. (Anti, toI. 1, p. 368.) Upon the 
same principle alao, if an executrix marry, although 
the personal chattels which she is possessed of iir 
her own right will become Tested absolutely in her 
husband, yet with respect to the goods of the tes- 
tator, they will not be transferred by the marriage 
(Off. Exors. 87 ; Toll. Exors. 185 ; Co. Litt. 351 ; 
1 Rop. Husband and Wife, 187) ; stiU for all this 
the husband is entitled to administer to her tes- 
tator's effects in his wife's right, and this for hia 
own safety, lest she should misapply the funds, for 
which he would be liable {Arnold ▼. Bidgood, Cro. 
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Jae. 318 ; Leviek t. Coppin, 2 Black. Rep. 801 ; 
S. C. 3 WOi. 277) ; nor wiU she be permitted to 
adminifter to them without his concurrenoe. 
(Amon. SaUc. 282.) 

AnetU ^f the executor, — A term of years, al- 
though specially devised, does not, as I have jnst 
before remarked, Test absolutely in the devisee, 
until the executor has assented to the bequest; 
still, a devisee has such an inchoate right or interest 
in the term, that if he were to die before such as- 
sent was given, his interest would be transmissible 
to his representatives (Went. Off. Exors. 69 ; 2 Wms. 
Exon. 982) ; and as such be subject to forfdture, 
in ease of the outlawry of the legatee. (Toll. 308.) 
This assent of the executor may be either express 
or implied, the law having prescribed no precise 
forms by which it is to be ^ven, or from whence 
it is to be inferred. It seems, however, that if the 
ezeeutor informs the devisee that he intends him to 
take the term according to the will, it will be suf- 
ficient. (Shep. Touch. 456 ; Hawkea v. Saunden, 
Gow. 293 i 2 Wms. Exors. 985.) An assent may 
•IsOy it seems, be implied from the devisee of the 
larm entering on the property, and exercismg acts 
of ownership over it, without any complaint or 
ol^Mtion by the executor. (Richardeon v. Oiffard, 
1 Add. & EU. 52 ; S. C. 3 Nev. & Man. 325.) 
And if an executor assent to a bequest to one 
for life, this will enure equally to those in remain- 
der; and, i eonvereOf for the particular estate 
and remainders constitute but one estate. (TTete- 
dem T. BlJHmgiont Plow. 251; Lampefe case, 
10 Co. 47» b ; Adamt v. Pierce, 3 P. Wmi. 12 ; 
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Com. Dig. tit. Admon. C. 6.) So an iMtat to 
a beqnaat of a baw for jsan it a oousnt to a oon* 
dltioo qr oootiiigencT annezad to It ; ai U a dcrlM 
ba to tha teatator's widow n long ai alu eontinoM 
■nmauiod ; and if iha marrj, theo of a rent pay- 
able oat of the luul 1 Iba oiecator'a amnt of tha 
dniie of the tann ia an anaat to that of the rent 
in oaM of tie denaee'i maniaga. (finf* i. Hmf- 
wood, 1 RoU. Abr. 620, tiL Der. (E) pi. I ; 8. C. 
1 RolL Bep. 247, 368 1 S. C. b; the name of 
Ootlgk J. Howardt, 3 Bolatr. 121 ; 8. C. b; tfat 
BUM of Goagt T. Rafuari, Bridg. S2.) So la 
UMOt to the dsriie of a duttal real ia an annt to 
a derlie of a reot oat of it. (Con. Dig. Adson. 
e. 6.) Bat If a letaee for yean Inqoeatha a rent to 
A, and the land to B, it hn been doubted whether 
the exeenlor't aatent that A ahall haje the not la 
an aaaent that B ihall Iiaie the land. (3 Bolatr. 
122 ; Bridg. 35 ; Flow. 231, b.) How«Ter, it la 
aald to ba now eaUbliibed, that in ChU oua alao an 
aaaent to tlte beqoeit to one ahall mare to the be> 
neflt of the other, on the groand that aa the aaNnt 
of tte eiecator i* required aa wall fijr the Iienefit of 
orediton as for hie own, an infbrenoe ariae* fttm 
Ui anent to one of the legateea of the ipedfie pro- 
pertj, that be had no oocaaion for tlie term or rent 
to pay debt! ; Ibr if be liad, then liia aaNnt to 
dtlier of tha lagateea would be improper, ai both 
onglit to abate pro rati. (1 Rop. L%. 738, 3rd 
edit, i 2 Wnu. 986.) The aaaent of anj one of 
tbe exemton, wliere there are Mreral, ii mffldent 
(2Wtu.£xort.9i7);Bndi aaaaDtmaybe [iTtueran 
before probate of the will (God. pL 2, n. 2«, a. 1 1 



92 B8TATB8 FOB YEARS. 

Went. Off. Ezors. 82, 14th edit.), and, generally 
speaking, such consent, if once given, cannot after- 
wards be retracted ; bat, at the same time, it seems 
that if such assent has not been completed by pos- 
session, and its recall is unattended with injury to a 
third person, as to a bond fide purchaser from the 
legatee on the faith of such assent, it seems only rea- 
sonable that the executor under particular circum- 
stances should have the power of retracting it ; as 
where he assents upon a reasonable ground for 
considering that the assets are sufficient to answer 
all demands, but unknown debts are unexpectedly 
claimed which occasion a deficiency. (1 Rop.Leg.743, 
3rd edit. ; 2 Wms. Exors. 988.) But in no case would 
such retraction be allowed as against a bond fide pur- 
chaser for yaluable consideration. If an executor re-* 
fuses his assent without cause, a court of equity will 
compel him to giye it. (Com. Dig. Admon. c. 6.) 

EjpeeutorM and administrators have an absolute 
power over a term qf years, — Executors and ad- 
ministrators haye, as I have before remarked, an 
absolute power of disposition over a term of years, 
of which their testator or intestate died possessed 
(ant^f vol. 1, p. 191), eyen although it be specifi- 
cally bequeathed by his will, and may therefore sell 
and assign the same to a purchaser, who is not in 
anywise bound to see to the application of the pur- 
chase-money. {Ewer V. Corbet^ 1 P. Wms. 148 ; 
Burting y. Stonard, 2 P. Wms. 150 ; Nugent v. 
Giffdrd, 1 Atk. 463 ; Langley y. Oaford {Lord), 
Ambl. 17 ; M*Leod y. Drummondf 17 Yes. 161 ; 
Andrew y.WrigUyf 4 B. & C. 125 ; Coote, Mrtge. 
198 ; Wms. Exors. 670.) 
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2. Attendant Temu. 

The title of an attendant term ahonld be investi- 
gated aa closely aa the title to the fee. It thoold be 
ascertained that it waa well created ; that the metne 
aasignments were properly effected ; that, where a will 
or intestacy occnrs, the will waa proved, or adminis- 
tration obtained in the proper court ; and that no 
act has been done by which such term may be surren- 
dered or merged. In small properties, indeed, a 
declaration of trust was often relied on aa saiBcient. 
This was a most unsafe practice, as it would have af- 
forded no protection whateyer against a subsequent 
purchaser, without notice, for Taluable consideration, 
who had obtained an assignment of the term* It 
often also happens that several attendant terms are 
kept on foot ; and whenever this occurs, the title of 
the whole of them should be investigated, when, if it 
should appear that any of the elder terms are merged, 
or surrendered, or cannot be safely relied on, then 
it should be ascertained whether one of later creation 
can be confided in. An attendant term is often of the 
utmost importance to titles, as it will protect a bond 
fide purchaser for valuable consideration from all 
estates and charges made from the time of its crea- 
tion down to the time of his purchase. This subject 
will, however, be more entered into when we come 
to treat of the equitable protection of purchasers. 

When a term will be presumed to be surrendered 
or merged, — It will be proper, nevertheless, to 
make a few brief observations here upon the pre- 
sumed surrender, as also upon the merger of satis- 
fied terms. With respect to the former subject, 
the question is by no means satisfactorily settled. 
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It appears, however, to have been determined that 
where it waa for the interest of the owner of the 
inhecitanoe that a satiafied term should be con« 
sidered as surrendered, and that no beneficial pnr« 
pose could be answered by the continuance of the 
term, a surrender might be presumed. (Selw. 
N. P. 699 ; Step. N. P. 1557 ; Roscoe, 429 ; Doe 
T. Staple, 2 T. R. 696 ; Doe t. Syboum, 7 ib. 2.) 
Thus m Doe dem. Burdett y. Wrijfkte, 2 B. & A. 
710 {antk, also, 2 B. & Aid. 756), a term of 1,000 
years was created by deed, in 1717, and in 1735 
was assigned for the purpose of securing an annuity 
to A, and after that to attend the inheritance, A 
died in 1741, and the estate remained undisturbed 
in the hands of the owner of the inheritance and 
her devisee from 1735 to 1813, without any notice 
having been in the meantime taken of the term, 
except that in 1801 the devisee, in whose posses- 
sion the deeds creating and assigning it were found, 
covenanted to produce those deeds when called for. 
The judge directed the jury to presume a surren- 
der, and on motion for a new trial, it was held, 
that under these drcnmstances, the direction waa 
proper, and the jury were warranted, on eject- 
ment brought for the premises by the heir-at- 
law, to presume a surrender of the term. In 
Doe dem. Putland v. Hilder, also, 2 B. & Aid. 
782, a term of years was created in 1762, and 
assigned oyer to a trustee in 1779 to attend the 
inheritance. In 1814 the owner of the inheritance 
executed a marriage settiement, and in 1816 he 
conveyed his life faiterest in the estate to a pur- 
chaser as a security for a debt; but no assignment 
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of the term, or delhrary of the deede rdating to it, 
took pkce on either occetion. In 1819 an aetiul 
M iig ni n e nt of the term was made by the adminii* 
tntor of the original trustee to a new tnuteey for 
the pnrehaaer in 1816. On ejeetment brongfat 
againat the pnrehaaer by a prior incambnnoer» the 
judge directed the jury to preanme a inrreDder, 
and the jury haTing found aooordingly, a rale niii 
was granted for a new trial ; and, after argnment, 
it was holden that the direction was right, and that 
the jury were warranted in presnming tliat the 
term liad been surrendered before 1819. The 
oorreetness of tikis decision was, however, dis- 
approved of by Richards, C. B., Graliam, B. and 
also Lord Eldon (see note tf, 2 B. & Ad. 577) { 
the latter of whom, in allading to the case of Doe 
T. Hilder (m/Trd), said, he had no hesitation in 
declaring that he would not have directed a jury to 
presume the surrender of the term in that case $ 
and for the safety of titles to landed estates in this 
country, he thonght it right to declare that he did 
not concur in the doctrine laid down in that case. 
And in Doe dem, Blacknell y. Phwman (2 B. & 
Ad. 573), in which both Doe dem. Burdeit t. 
Wriffhte and Doe w, Hilder were dted, Lord 
Tenterden, C. J. said, the doctrine laid down in 
those cases had, he believed, been much ques- 
tioned, and which, he said, were directly in point 
in the case then before him ; and as he and the 
rest of the Court there decided against the pre- 
sumption of the surrender, the former decisions 
may now be considered as overruled. Doe dem, 
Blaeknell v. Plowman was shortly as follows:— 
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la 1772, a temi/Of 1,000 years was created by 
deed, for the purpose of securing a sum of 5,000/.; 
and in 1787, the principal and interest having been 
paid, the residue of the term was assigned in trust 
for the devisees of the persons who created the 
term. In 1789i the premises were conveyed to 
the purchaser by deed, and the residue of the term 
was assigned in trust for the purchaser, her 
heirs or assigns, or as she should appoint, and 
in the meantime to attend the inheritance. The 
purchaser entered into the possession of the 
premises, and continued so possessed till her death. 
In 1808, she executed a marriage settlement, 
reserving to herself a power of appointment by 
deed or will, and aft^ the marriage she, in 1815, 
devis^ all her real estate. Neither in the marriage 
settlement, nor in the will, was any mention made 
of the term of 1,000 years. She and her husband 
having both died, it was holden, on ejectment 
brought by her heir-at-law, that there was no 
ground whatever for presuming that this term, 
which was ateigned to attend the inheritance^ was 
ever surrendered. Neither will the mere circum- 
stance of the term having been satisfied afford suf- 
ficient ground for a jury to presume its surrender. 
{Evant V. Bieknell, 6 Yes. 185, Rose. ed. 430.) 
To authorize such a presumption, there ought to be 
some dealing with the term. Upon the whole, 
therefore, it seems that if a term has been once 
expressly assigned to attend the inheritance, sub- 
sequently to which no act has been done inconsistent 
with its existence, there will be no ground for pre- 
suming it to be surrendered on account of mere 
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lapse of timoi and the aUence of the party entitled 
to the inheritance concerning it. It may he proper 
also to remark that a deed purporting to be an 
assignment of an old term, may, if that term by any 
accident has ceased, operate as the creation of a 
new one. {Dean t. Kemyt, 9 East, 336 ; Doe t. 
Brooks, 3 Ad. & £11. 513.) It has sometimes 
happened that the trostee of a term has had the 
freehold conveyed to him in order to make him 
a tenant to the pracipe for the purpose of suf* 
fering a recovery, from whence questions have 
arisen as to whether or not the term became 
merged; but it has been decided that the term 
would not become actually drowned, but merely 
remain in a state of suspended animation until 
resuscitated by the recovery being duly suffered and 
perfiBcted. (Ferrors t. FermoTf 2 RoU. Rep. 245 ; 
S. C. Cro. Jac. 643 ; Teme*9 case, 1 Ventr. 280, 
dted.) 

Operation qf recent enactmente. — By the recent 
statute 8 & 9 Vict. c. 112, every satisfied term of 
years, which either by express declaration, or by con- 
struction of law, shall, upon the 31st day of De- 
cember, 1845, be attendant apon the inheritance or 
reversion of any lands, shall on that day abso- 
lutely cease and determine as to the land upon 
the inheritance or reversion whereof such term 
shall be attendant as aforesaid; except that 
every such term of years which shall be so at- 
tendant as aforesaid by express declaration, al- 
though hereby made to cease and determine, shall 
afford to every person the same protection against 
every incumbrance, charge, estate, right, action, 

VOL. II. H 
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rait, daimy ttid demand, as it would have afforded 
to him if it had continued to snbfiat, but had not 
been assigned or dealt with after the 31st day of 
December, 1845, and shall, for the purpose of such 
protection, be considered in every court of law and 
equity to be a subsistfaig term. (Sec. 1.) By the 
section immediately following (sec* 2), it is also 
enacted, that erery term of years then subsisting, 
or hereafter to be created, becoming satisfied after 
the Slst day of December, 1845, and which, either 
by express deohiration, or by construction of law, 
shall after that day become attendant upon the in- 
heritance or reTersicm of any lands, shall, imme- 
diately upon the same becoming so attendant, abso- 
lutely cease and determine as to the land upon the 
inheritance or reversion whereof such term shall 
become attendant as aforesaid. 
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SECTION III. 

COPTHOLD AND CU8T0MAET X8TATB8. 

A copTHOLDBB being in the eye of the law merely 
a tenant at wiU, he had no interest which he could 
tianffer to another ; all he conld do waa to relin- 
qniah his own right to the property. When, there- 
fore, he waa deairona of paaaing hia estate to a third 
party, he surrendered the premises into the hands 
of the lord, under confidence that the latter wonld 
regrantthem to the person he himself should name, 
nntil, in coarse of time, this mode of alienation 
became ao weU eatabHshed, that if the lord refused 
to regrant them after accepting snch resignation 
under such confidence, a court of equity would 
have enforced the trust. (Wat. Cop. 50.) By cua- 
tom also copyholds became descendible, and go- 
▼emed by the same rules aa the descent of estates 
of freehold. (Co. Cop. s. 50 ; Braum*9 case, 4 Co. 
22, a ; Brown t. Dyer, 11 Mod. 98 ; S. C. Holt, 
165.) But aa copyholds are not within the statute 
de donii (Cary, 30 ; SaT. 67 ; Eowdtn t. Maliter, 
Cro. Car. 42), it aeems doubtful whether they can 
be entailed, unless there is a special custom in the 
manor to warrant it ; in the absence of which, the 
better opinion seems to be, that a limitation in 
terms that would create an estate tail in freeholds, 
will create a fee-simple conditional in copyholds. 

H 2 
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(Scriv. Cop. 67 » et seq, ; Hey don* $ case, 3 Co. 8 ; 
Margaret Podger*8 case, 9 Co. 105 ; Bulleyn and 
Granfs case, 1 Leon. 175 ; Wame y. Sawyer, 

1 Roll. Rep. 48 ; Gravenor w. Brook, Poph. 33 ; 
S. C. by the name of Gravenor v. Rake, Cro. Eliz. 
307 ; Lee y. Broum, Poph. 128 ; Eriah y. Rives, 
Cro. Eliz. 717 ; Hastings and Grey, cited, ib. ; Tay- 
lor Y. Shaw, Carth. 22 ; S. C. 1 Sid. 268 ; Roe dem. 
Crowe 1, Baldwere, 5 T. R. 104 ; Moore y* Moore, 

2 Yes. 601 ; S. C. Ambl. 279.) Neither is the 
widow of a copyholder dowable except by cnstom, 
and the interest she thus takes is styled her free- 
bench ; the quantity and duration of wluch will be 
regulated by the custom of the manor. She does 
not acquire this right by her marriage, as in the 
case of dower of freeholds, for she is entitled to 
freebench only in the CYcnt of her husband's dying 
seised {Brovm's case, 4 Co. 22 ; Benson v. Scott, 
4 Mod. 251 ; 12 ib. 49 ; S. C. Carth. 275 ; Walter 
Y. Bartlett, 2 Roll. Rep. 179 ; Howardy, Bartlett, 
Hob. 181 ; Waldoe Y,Bertlet, Cro. Jac. 573; Porter 
Y. Bleeke, Cro. Car. 568 ; Goodwyn y. Winsmore, 
2 Atk. 526) ; consequently, this right may be de- 
feated by a disposition by her husband in his life- 
time. (Benson y. Set>tt, 4 Mod. 251 ; 12 ib. 49 ; 
S. C. Carth. 275 ; Sutton y. Stone, 2 Atk. 101.) 
And any act of his for a Yaluable consideration, 
will haYC this operation equally with a legal surren- 
der. {Hinton y. Hinton, 2 Ves. 631 ; S. C. Amb. 
454 ; Brown y. Raindle, 3 Yes. 356.) Freebench 
will also be destroyed by the bankruptcy {Parker 
Y. Bleeke, Cro. Car. 568) ; as also by the forfeiture 
of the husband's estate. {Allen y. Brack, Winch. 
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27 ; Roe v. Hicks, 2 Wik. 13.) Neither will the 
be entitled to freebench oat of the trufit of a copy- 
hold estate. (Forder w. Wade, 4 Bro. C.C. 521.) 
Her title to freebench will also be defeated bj a 
surrender of the husband to the use of his will 
{Forder y. Wade and Others, 4 Bro. C. C. 251) ; 
but a devise by an unsurrendered will would not 
baye produced this result ; neither, it seems, has 
the statute 55 Greo. 3, c. 192, which dispenses with 
a surrender to the uses of a will, made any altera- 
tion in the law in this respect, fts that statute only 
supplies a defect in form, and not in substance. 
(Doe detn. Nethercote y. Bartle, 5 B. & A. 492 ; 
1 Dow. & Ry. 81 ; but see Doe dem, Clarke v. 
Ludlam, 5 Moo. & Pay. 48 ; 7 Bing. 275.) And 
it has been clearly determined, that a devise which 
by the special custom of some few manors, was 
good without a surrender, even before the statute 
above referred to, did not defeat the widow of her 
freebench ; for in those instances the devisee took 
not by the surrender, but by the will ; and, conse- 
quentJy, after the wife's right had attached. (Scriv. 
Cop. 91 ; see also Forder v. Wade, 4 Bro. C.C. 
521.) Still, it seems, that under the provisions of 
the late Dower Act (3 & 4 Wm. 4, c. 105), and the 
more recent Will Act (1 Vict. c. 26, s. 4), a hus- 
band is empowered to defeat hii wife's title to her 
freebench, by a will to the uses of which no surren- 
der has been previously made. A jointure before 
marriage in lieu of dower, of thirds out of any 
lands of freehold or inheritance, will be an equit- 
able bar to her claim of freebench. (Walker v. 
Walker, 1 Ves« 54.) Yet it must b« remem« 
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bered, that all theae gonenl ciutomB maj tuj, and 
bend to ipedal coitoma within ihg manor to the 
contiarT. 

Curittf. — Curtoj, like treebeodi In ooprboUa, 
cannot eiiit except bj ciutoin ; and by that ciutoni 
mnit it* Bitent and dnratiini alao be goTCmed. 
(Bvtr *. Alton, Md. 271 ; 8. C. 1 And. 192, by 
the name otBwtr t. Aihpieie.) Mr. Watkina, in 
Ua laloable treatiie on eopjhaldi, wema to baie 
conaidertd that where the enatom does not ei> 
praailf reqnin that tbara ahonld be iaine, tbe birth 
of iuoe ia not eiaential to giie the bniband a 
titk. Bat a modem writer of high aatboritr 
expreaaea a alrong opinion that when carte«T ia 
allowed, if the custom la ailent with respect to tbe 
iaane, the role of common law would prevail. (See 
ScriT. Cop.se.) Itaeemi.howerer.thit where, b; 
the ooatom of a manor, the hnaband ia entitled to 
aalaj, he wiUlw ao entitled, althongfa tbe wife die 
before admittanoe. (Dot dem. Milner y. Bright- 
«rM, lOEaat, S83;ie« aba GUb. Ten. 288.) 

Copsholdt How ^eeUd bg Judgititntt. — Copj- 
holda were not formeriy liable to nmple conCtact, 
or even apedaltf debts, and therefore were tin- 
affected bj judfmenta (Dntry t. Jfon, 1 Atk. 95 i 
JtM t. Xitle, Park^ 196; Lei Coat. 19; Monit 
T./imM,2B. &C. 242i S.C.3 Dow. * Bj.603; 
ace alao Cannon v. Pack, 2 Eq. Ca. Ahr. 226 ; 
tee alao Serif. Cop. SO ; Rtx t. Budd, Park. 190 ; 
Parlttr t. Dte, 2 Cha. Caa. 201 ; Sobiaton v. 
Tonge, 1 P. Wma. 680, n. ; AldrieA t. Cooper, 
i Via. 388, 391), jet the; might have been taken 
L a ooort of eqiiily {Col- 
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9i<m ▼. Gardner, 2 Gha. Gas. 46 ; 3 Swanst. 279, 
282, n. ; Caermarthen {Marguen of) t. HmMon, 
lb. 294, n. ; Ihmkley ▼. Seriinor, 2 Mad. 444); 
but now under the recent enactment (1 & 2 Vict. 
c. 110), judgments are made a charge upon copy* 
holda in like manner as they ate thereby also made 
chargeable upon freehold estates ; a subject I shall 
treat more folly upon hereafter. 

A copyholder, we haje already seen, is unable to 
grant leases without the license of the lord. (Vol. 1 , 
p. 159.) And being impeachaUe finr waste, he is 
also disabled from opening mines or cutting down 
timber. 

Ciutowu. — ^In investigating the titles of copyhold 
property, the custom of the manor oftentimeabeoomes 
a most important question ; for upon this the very 
origin of the grant must firequently depend, as must 
also the course by which the property is to be 
transmitted from one party to another. In order 
that a custom may be good : — 1 . It must have existed 
time out of memory. (JTfmpe ▼. Gsr/sr, 1 LeOn. 
56 ; Go. Litt. 58 ; Jackman t. Hoddetion, Cro. 
Eliz. 351 ; Rm t. JnhMUmh tf Wiiby, 2 M. & 
Selw. 509.) 2. It must be reasonable. (Scriv. Gop. 
28 ; Wat. Gop. 54 ; Badger t. Ford, 3 B. & A. 
155 ; Arlett y. ElUe, 7 B. & G. 365.) 3. It must 
be certain. (lb. and see Go. Gop. s. 33.) 4. It must 
be compulsory. (Wat. Cop. 560.) And, 5. It must 
not be inconsistent with another custom, though it 
may be subserrient to another's right. (Bateeen v. 
Greeut 5 T. R. 411.) It must always be remem- 
bered, that if any part of a custom be bad, it avoids 
the whole. {Wiliee r. Broadbent, 2 Str. 1225.) 
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What will be sufficient proof of a custom,'^ 
With the exception of the general ciutomg of garelf 
kind and borough English, which are noticed by 
the law (Rob. Gav. b. 1, c. 3, p. 38 ; Co. Litt. 110, 
1 75, b ; Dy. 196), the proof of all customs rests with 
him who alleges it. (Wat. Cop. 58 ; Scriv. Cop. 32 ; 
dementi y. Seudamoref 1 Salk. 243.) And it will 
not be sufficient for him to prove merely that such 
a custom exists ; for he must also shew that the 
lands in question are within and subject to that 
custom. {Roberte r. Younff f Hob. 2S6,) The best 
and most direct evidence of a custom is that of a 
series of entries on the court rolls (Wat. Cop. 58) ; 
and, indeed, a single entry has been admitted as 
sufficient evidence as to a descent {Doe dem, Masom 
Y. Maeonj 3 Wils. 63), although, as a general rule, 
one undisturbed act does not create a custom. It 
may.be evidence of a custom, but it will not create 
one. {Roe dem. Jefferyj 2 M. & Selw. 92.) So 
an ancient presentment by the homage of the cus- 
tom entered upon the rolls, though no instance 
was adduced of any person having taken under it 
{Roe dem. Beebee v. Parker ^ 5 T. R. 26), and 
an ancient writing purporting to be such pre- 
sentment or customary of the manor, delivered 
down with the court rolls from steward to steward, 
though never entered ox^ the rolls, nor signed by 
any one, has been received. Still in all cases of 
custom, as many instances as possible of its hav- 
ing been mted upon should be produced. (Peake, 
Ev. 460.) When a doubt prevails as to the ex-> 
istenoe of a custom, it must be tried by a jury of 
the county in which the manor or place wherein it 



COPYHOLD AND CUSTOM AKY ESTATES. 105 

ii alleged is sitnate, aod not bj judges) except 
the same particular custom has been before tried, 
determined, and recorded in the same court. 
(1 Black. Com. 76 ; Wat. Cop. 56, 57 ; Scrir. 
Cop. 32 ; and see Mortimer y. Pettfer^ Cro. Jac. 
302 ; Jewell y. Horwood, 1 Roll. Rep. 263 ; 
Edwin V. T^omaSf 2 Vem. 75.) By the consent 
of all parties, howeYcr, a court of equity will order 
a reference to the master. (Edwarde y. Fidell, 
3 Mad. 239.) The customs of one manor cannot 
be received in evidence to prove or explain the 
customs of another (Somereet (Duke qf) v. ^Ofice, 

1 Str. 659 ; Ely (Dean and Chapter qf) v. Warren, 

2 Atk. 189 ; Roe v. Parker, 5 T. R. 30 ; Wat. 
Cop. 59) ; unless in the case of an usage which 
is common to a whole country or district ; as that 
of the border laws (5 T. R. 31), or the customs of 
miners (2 Atk. 189) ; though these last are pro- 
perly the customs of such country or district, rather 
than of the particular manor in question, at that 
particular manor. (Wat. Cop. 59.) 

Copyholds cannot be created at the present day., 
— A copyhold estate cannot be created at the pre- 
sent day, because the custom, which constitutes the 
very life and soul of copyhold tenure, must have 
existed from time immemorial. By custom, how- 
ever, a lord of a manor, with consent of the 
homage, may make new grants of waste land, 
parcel of the manor, to hold by copy of court- 
roll {Northwick (Lord) v. Stanway, 3 Bos. & 
Pull. 347) ; and such a custom is recognised 
by statute 4 & 5 Vict. c. 91. (Co. Litt. 58; 
Kempe v. Carter, 1 Leon. 56 ; Bevell v. Jodrell, 
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2 T. R. 415.) Where a copyhold estate escheatB 
to, or ii sorrendered into, the hands of the lord, 
he may regrant it to he held by copy of court- 
roil: nor is it necessary that the regrant should 
be made immediately; for the lord may, if he 
pleases, regrant the lands, even after a period of 
twenty years. (Co. Litt. 58.) But if the de- 
mesnes are once separated from the manor, so that 
the custom is de8troyed,--as if the lord once grant 
a common-law interest for life, or years, — the copy- 
hold property is destroyed for ever. {Freneh*9 
case, 4 Co. 31, and Downcliffe v. Minorty 1 Roll. 
Abr. 498, B. ; Lee v. Boothby, Cro. Car. 521 ; 
Badger y. Ford, 3 Bam. & Aid. 155.) But if, on 
the premises coming into the hands of the lord, he 
regrants them to hold by copy, the custom of the 
manor again attaches and prescribes its extent with 
respect to the estate of the tenant. For the lord 
cannot exceed the limits prescribed by the cus- 
tom; still for all this he may grant for a less, 
though he cannot grant for a greater, estate. (Co. 
Cop. s. 41, Tr. p. 90.) Thus, for example, if 
the custom warrants him to g^rant in fee-simple, 
he may grant to one and the heirs of his body, 
or he may g^^^ ^ o^e for life, for years, 
on any lesser estate. (Co. Litt. 52, b ; Co. Cop. 
8. 33, Tr. 65 ; Bullock v. Dihley, Co. Litt. 52, b ; 
Stanton v. Barnes, Cro. Eliz. 373.) So where by 
the custom of a manor, the lord can grant a 
cppyhold for three lives, he may grant it for one, 
for two, or for the three lives (Smartle v. Pen- 
hallow, 2 Lord Raym. 994 ; S. C. 1 Salk. 188) ; 
but if the custom be to grant for one life, a grant to 
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two jointly is not good, though it be in eifect bat 
for one of two Utcs. {Grtnenor t. TW, 4 Co. 23, 
a ; S.C. by name of Oravenor ▼. Brook t Poph. 33 ; 
S. C. by name of Gravenor ▼. Rake, Cro. Elis. 
307.) Hie lord may, however, grant to a woman 
daring widowhood under a costom to grant for life, 
that being in fact a leaser interest than a life estate. 
{Down ▼. Hopkim, 4 Co. 296.) There are in some 
manors both copyholds of inheritance and for liyes 
{Kempe t. Carter, 1 Leon. 56) ; and snch a custom 
is good ; but a grant of the latter for liyes, with a 
remainder in fee, would be void as to the remainder. 
(Kitch. 170; Scriv. Cop. 122.) 

// M not requiiite thai the eetaie qf the lord 
ehouldbe eommeneurate with the tenant's intereet. 
— ^As immediately apon the regrant being made the 
tenant is in by the costom, it is not necessary that 
the estate of the lord should be commensurate with 
that of the tenant : hence the lord of a manor that 
hath a lawful estate therein, whether he be tenant 
for life or years, or eyen a mere tenant at will, 
may regrant a copyhold estate to be holden in fee- 
simple, and the grantee being in under the custom, 
his title will be paramount to the interest of the 
granting lord. For this cause, also, the estate so 
granted to be held by copy shall not be subject to 
his charges or incumbrances. (Wat. Cop. 45 ; 
Swayne'e case, 8 Co. 63 ; Podger's case, 9 Co. 
107 ; Sammer ▼. Force, 2 Browl. 208 ; Cham ▼. 
Dover, 1 Leon. 16 ; Westmoreland* e {Earl qf) case, 
3 Leon. 59 ; Sneyd ▼. Sneyd, 1 Atk. 442.) 

Custom as to the descent qf eopyholds»^-^hx the 
absence of a custom to the contrary, copyholds of 
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inheritance will descend in the same coarse as free* 
holds; yety by custom, they may be transmissible 
in a different course (Brotcn t. Dsfer, 11 Mod. 28 ; 
Boe dem, Crowe v. Baldweref 5 T. R. 104 ; Good* 
wyn Y. Spray, 1 T. R. 466); and when such 
occurs, the customary mode of descent must be 
pursued ; for it is out of the power of any indivi- 
dual to prescribe a mode of descent not sanctioned 
by the general rule of common law, or authorized 
by custom (Rob. Gav. b. 1, c. 5, pp. 92, 93 ; Co. 
litt. 27 ; Scriv. Cop. 36 ; Wat. Desc. ; Baxter ▼. 
Dowdenoell, 2 Lev. 138; Faweeii v. Lowther, 
2 Yes. 302) ; consequently, if one seised of copy- 
hold lands, descendible on the youngest son in 
the nature of borough English, were to sur- 
render to the use of himself and his heirs, ac- 
cording to the course of common law, the words 
*' according to the custom qf the common law" 
would be void, and the youngest, and not the eldest, 
son would take the land. (Scriv. Cop. 36 ; Dy. 
179, pi. 45.) Every custom, however, which pre- 
scribes a course of descent different from the rules 
and maxims of the common law, will be construed 
strictly. If, therefore, the custom of the manor be 
that the youngest son shall succeed as heir to his 
parent, he shall do so; but if the custom says 
nothing about the succession of a younger brother 
or nephew, the brothers or nephews must succeed 
according to the direction of the general law. 
(Wat. Cop. 60 ; Rob. 6av. b. 1, c. 6, p. 93 ; Denn 
dem, Goodwyn v. Spray, 1 T. R. 466.) Still it 
seems that a custom in favour of a younger brother, 
or a younger nephew, if it can be shewn by any 
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precedents to hare been pat in nse, will be good. 
Thai in Doe dem. Mason t. Mason (3 Will. 63), 
where the costom of descent was proTcd to extend 
to the yonngest son, and if no son, to the yonngett 
brother — and there was one instance only in favoor 
of a youngest nephew — ^the plaintiff, who claimed as 
yonngest nephew and heir by the castom, had m 
yerdict, and the Coart refused a new trial. And 
it should seem that, although the common-law 
course will prevail in collateral matters, where the 
castom is silent (Scriv. Cop. 35), it will noTerthe- 
less attach in the lineal descent ; consequently, the 
issue of a younger son shall be preferred, in the 
descent of borough English lands to the issue of 
the eldest. (CUments v. Scudamore, 1 P.Wms. 63 ; 
S. C. 1 Salk. 243 ; 2 Ld. Raym. 1024.) So if the 
custom be that the eldest daughter shall inherit, and 
she die in the lifetime of the father, leaving issue 
a daughter, such issue is within the custom, and 
shall take place of her aunt. (Godfrey t. BuUoek 
I Roll. Abr. 623.) And if the custom of the manor 
be that the lands of every tenant of the manor 
dying seised shall descend to the youngest son, 
or to the eldest daughter, and the ancestor 
never was a tenant of the manor, or did not 
die seisedt the descent cannot be within the 
custom. Thus, if a tenant of a manor die seised of 
such lands, without issue, but leaving nephews and 
nieces (the children of his brother), the custom shall 
not extend to them ; for they must make out their 
claim or pedigree through their father, who fpa 
never a tenant of the manor, and consequently 
could not have died seised ; and besides all this. 
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they claim as coUateraU of the hut dying tenant; 
and are consequently without the custom in that 
respect also. {Fane t. Barr, 1 P. Wms. 63 ; Denn 
▼• Spray f I T. R. 466.) It seems also that par- 
tionlar customs of descent will extend to equitable 
as wellaslegal estates {Roberter.DtjnveUf 1 Atk. 610 ; 
Jones T. Reaebiet Gilb.UseSy 19 ; Edwm r. Th&moMy 

1 Vem. 489 ; 2 ib. 75) » except when restrieted to 
an actual seisin at the time of the death. (ClemenU 
▼. Scudamoref 1 Salk. 243.) But this customary 
mode of descent, though it will prevail in the case 
of a trust executed, yet it will be otherwise in the 
case of such trusts as are merely executory $ as for 
example, where by marriage articles, lands in 
gavelkind, or borough English (Starkey v. Starkeyt 
7 Bac. Abr. 179), are agreed to be settled on A for 
life, with remainder to the heirs of his body, the 
common-law heir would become entitled under this 
settlement in preference to the customary heirs, 
and the settlement would be decreed to be made 
upon A for life, with renudnder to his eldest son 
and the heirs of his body, with remainder to the 
second son and the heirs of his body. (Boberte ▼. 
Dixwellf 1 Atk. 606 ; see also Payne ▼. Barker, 
Sir Orl. Bridg. 18 ; Rob. Gav. b. 1, c. 6, p. 156 ; 

2 Wat. Cop. 109 ; and see ante, toI. 1, pp. 294, 
296.) 

The rule in Shelley's case we have already seen 
is applicable to copyhold as well as to freehold 
estates. (See vol. 1, p. 298.) 

Alienation qf copyholds, — ^The legal estate in 
copyholds can only pass by surrender and admis- 
siott (Wat. Cop. 50 ; Scriv. Cop. 151 ; Knight r^ 
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Cb9ke, 2 Ch. Cu. 43) ; henee oopyholdi cannot be 
exchanged by an ordinary deed of exchange at com- 
mon lawy but each must murender to the nse of 
the other, and be admitted accordingly. Yet an 
equitable estate in copyholds may pass by deed 
without either surrender or admission. (Wat. Cop. 
60; ScriT. Cop. 262 ; King ▼. Kinff, 3 P. Wms. 
360 ; Hawkim t. Leigh^ 1 Atk. 388 ; Macey t. 
Shurmer, ib. 389 : 7\(^e// ▼. Page, 2 ib. 38 ; 
Car ▼. Eliiion, 3 ib. 73 ; Allen ▼. Poultonj I Ves. 
121 ; Oibeon y. Montford {Lord), ib. 490 ; Mae^ 
namara ▼. Jonee, 1 Bro. C. C. 481 ; Roe y. Lotoe, 
1 H. B. C. 461.) So, if a power or authority be 
giyen to a person, he may exercise it, and the 
vendee or appointee shall be in under the original 
instrument, without a new surrender to his use. 
{Beal Y. Shepkerdf Cro. Jac. 199 ; Holder y. 
Preeiony 2 Wils. 200.) 

Ab to eopyholde tn /ee.^-With respect to copy- 
holds in fee, though a surrender it indispensable, 
still the lord is a mere conduit-pipe for that 
purpose: no interest passes to or remains in 
him ; and the surrenderee, when admitted, is in by 
the surrender, and not by the lord ; and the power 
of alienation in the copyholder is now so well esta- 
blished, that the lord is compellable, not only by 
subpoena in equity {Williaime y. Lomdale, 3 Ves. 
752; and sse Boe y. Grifithe, 4 Bur. 1961; 
Vmighan dem, AtJnm y. Aikina, 5 Bur. 2787 ; 
THwell Y. Contiiht 2 Keb. 357 ; Moor y. Hunt- 
infftony Nels. C. R. 12; Lun^ord ▼. Popham, 
Toth. 64 ; Newby v. Chamberlain, ib. 65 ; March 
Y. Oage, ib. ; Derby t. Wamwright, cited Hardr. 
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160), but by mandamus at law, to admit the person 
nominated by the former tenant. (226J? y. Hendon 
{Lord of the Manor of), 2 T. R. 484 ; Rex ▼. 
Coggan, 6 East, 431 ; Wat. Cop. 51—93 ; Rex v. 
Stqford {Marquis of), 7 East, 521 ; Rex v. Water 
Eaton {Lord and Steward of), 2 Smith, 54 ; Rex 
▼. Wilson, 10 B. & C. 80; Rex v. Boughey, 
1 B. & C. 565 ; S. C. Rex v. Meer {Lord of the 
Manor qf), 2 Dow. & Ry. 824.) And this, whether 
the surrender be made of a portion only, or of the 
entirety of the premises {Snag t. Fox, Pahn. 342 ; 
Freeman v. Phillips, 4 M. & Selw. 486), or of 
the whole or a portion of the copyholder's interest 
therein. {Fitch r, Hockley, Cro. Eliz. 441 ; Scriv. 
Cop. 623.) 

Operation of surrender.^^K surrender is defined 
to be the yielding np of an estate by the tenant to 
the lord, either as a relinqaishment or resignation 
of such estate, or as the means of conveying it to 
another. It may be made in court, or into the 
hands of the lord, or his steward, or his deputy- 
steward, out of court, without a special custom to 
do so. {Dudfield ^ Andrews, 1 Salk. 184 ; Lord 
Dacre^s case, 1 Leon. 289 ; Parker v. Kelt, 1 
Salk. 95 ; Tukeley r. Hawkins, 1 Lord Raym. 76 ; 
Burgesse & Foster, 1 Leon. 289 ; BurdeVs case, 
Cro. Eliz. 48.) By special custom, but not other- 
wise, a copyholder may surrender out of court to 
the bailiff, beadle, or reeve of the manor. (Wat. 
Cop. 77.) By special custom, also, the surrender 
may be made into the hands of two tenants of the 
m^nor (Co. Litt. 59, a), or of one tenant (Kitch. 
102(S), or into the hands of the bailiff in the presence 
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«f two tenant!, or into the handa of a tenant in the 
presence of other persons (Co. litt. 59» and Kitch. 
201 ; Iktmer t. Betmyf 1 Mod. 61). And notwith* 
standing a doubt has existed in practice, it is now 
dearly setded that a copyholder may surrender by 
a power of attorney, as well as in person ; for all 
such acts as a copyholder can do himself, ho may 
authorise another to do for him, either in or out 
of court, and without any special custom for 
it. {Combes* 9 case, 9 Co. 75, b ; Parker ▼. Keei, 
Com. 85 ; Warner t. Hargrewe, 2 Roll. Rep. 393 ; 

1 Wat. Cop. 77 ; Scrir. Cop. 154.) But though a 
surrender by attorney is valid, a purchaser has still 
a right to insist on the surrender being made by the 
▼endor in person, as a surrender by attorney tends 
to multiply his proofs; for the letter of attorney 
may possibly be revoked, or it may be lost, and 
thus expose him to difficulties. (Mitehel y. JVea/e, 

2 Yes. senr. 679 ; Noel v. Weeton, 6 Mod. 50.) 
But where it is necessary to allege a special custom 
to enable a copyholder to surrender in person, there 
he cannot surrender by attorney ; as to surrender 
into the hands of two tenants (Co. Litt. 59, a), or 
into the hands of the bailiff or reeve of the manor 
{lb.) ; for in these eases a special custom would be 
necessary to warrant the surrender of the copy- 
holder himself, and therefore a surrender by attorney 
would not be good without a farther custom for 
doing so. (Wat. Cop. 68.) Neither can a person 
having a bare authority to sell land, as an execu- 
tor, for example, surrender by attorney. {Combee*9 
case, 9 Co. 75.) The person who appoints the at- 
torney must, in point of fut, have such a power 

yoL. II. X 
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to assign as may be so executed, for delegatus non 
potest delegare. The person appointing the 
attorney, also, must not be under any disability ; 
for a person non eompoe, under coTerture, or an 
infant, cannot make an attorney by the common 
law, nor can they be enabled by custom ; and the 
statute of 9 Geo. 1, it must be remembered, only 
enables /tffne« coverts and infants to make attorneys 
for the purpose of admission. It has nothing to 
do with surrenders. (Wat. Cop. 66, f.) But a 
feme covert, ox an infant, may be an attorney for 
another, the act being merely ministerial. (Co. 
litt. 52, a.) The attorney must be appointed by 
deed (Gilb. Ten. 252), and he must pursue his 
authority strictly, and consistently with the customs 
of the manor ; still, if he exceed his authority, the 
surrender will not be void in toto, but only as to the 
excess. (George dem, Thombury ▼. Jew, Amb. 627.) 
An attorney may surrender either in the name of 
his principal, or in his own name (Parker y. Kett^ 
1 Salk. 96), but in the latter case the power should 
be referred to. It is no objection to the attorney's 
acting that the principal himself is also present. 
(ScriF. Cop. 157.) 

Presentment* — When the surrender is complete, 
the next step is the presentment of such surrender, 
which, if it be taken out of court, should, according 
to the general custom of manors, be made at the 
iucoeeding court day (Co. Cop. s. 3 ; Tr. 88 ; Co. 
litt. s. 79 ; Gilb. Ten. 220, 280 ; Scriv. Cop. 277 ; 
Burgaine ▼. Spurling, Cro. Car. 273, 283 ; Burton 
▼. Lloyd, 3 P. Wms. 285, a ; Fawcett ▼. Low- 
ther, 2 Ves. 300 ; Moore ▼. Moore, ib. 596 ; Mit^ 
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ekel T. Neale, ib. 679) ; though, by special cnftom, 
it may be made at a snbMqaent one. (Moore v. 
Moore, 2 Ve». 602.) In Horloei t. Prieetley, 
indeed (2 Sim. 77), the Vice-chancellor expressed 
an opinion that, eren in the absence of any special 
custom, a surrenderee has an inchoate legal title 
capable of being made complete whenever it may 
soit his convenience to haye the surrender pre- 
sented. The correctness of this dictum seems 
questionable, and in a case decided about the same 
time in the King's Bench, in which a question of 
this kind was mooted (Doe v. Callaway, 6 B. & C. 
492 ; 9 Dow. & Ry . 518), Lord Tenterden, although, 
he said, it was not necessary, in the case before him, 
to give an opinion whether such a custom was good 
in point of law, yet he must say he should have 
great difficulty in holding that such a custom was 
good in point of law. And even where such a 
custom can be supported, no time should be lost in 
getting such presentment made ; for if a subsequent 
surrenderee should make a prior presentment, he 
would exclude the former surrenderee, eyen though 
both presentments should be made at the same 
court. (Burgaine y. Spurling, Cro. Car. 273, 283 ; 
S. C. Sir W. Jones, 306.) It is also essential that 
the presentment should correspond in all material 
points with the surrender, as any variance between 
them might be fatal. (Scriy. Cop. 279 ; Wat. Cop. 
88.) It must also be ascertained that the present- 
ments haye been duly made and entered on the 
rolls. This is a matter of the utmost importance ; 
for although some contend that presentment is 
only for the information of the lord, to apprise him 

I 2 
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that a surrender hai been made, and therefore that 
it is not essential when the lord has obtained that 
information aliunde, there are others who argue 
just as strongly that a presentment^ in every in- 
stance, is of as much importance as a surrender or 
admittance ; that it is an integral part of the copy- 
hold assurance, the tenant holding by copy of 
court roll, and presentment being an essential part 
of that roll, — and, in short, that the want of a true 
presentment will be a fatal defect in the surrender 
and admittance. (See Mr. CoTentry's note toWat« 
Cop. 80 ; Scriv. Cop. 279 et seq.) If, howeyer, 
the presentment be truly made and accord with 
the surrender, and yet be wrongly entered on the 
rolls, the rolls may be amended. As for example, 
if a surrender be made upon condition and so pre- 
sented, and the steward in presenting it omit the 
condition, enrolling it as an absolute one, yet, upon 
sufficient proof made in court, the surrender shall 
not be avoided, but the roll, being no estoppel nor 
record (Burffesse and Fo9ier*9 case, 1 Leon. 289 ; 
4 ib. 215), shall be amended; and this shall be no 
conclusion to the party to plead or give in evidence 
the truth of the matters. {Winter and Jeminff' 
ham, Dy. 251, b ; GUb. Ten. 192 ; Co. Cop. s. 40, 
p. 89.) And though the admission was absolute, yet 
the surrenderee shall be subject to the condition ; 
for when admitted, he shall be in by the surren- 
deror, and the lord cannot vary his estate. (4 Co. 
28, b ; Wat. Cop. 90.) So where a covenant to settle 
copyhold lands on the heirt male was entered on 
the rolls to the heirs general, the surrender was 
decreed to be vacated, and a new surrender directed 
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•eoordiog to the eorenant. (Brend ▼. Brmd, 
Findi, 254.) In another case {Hill ▼. Wiggttt, 
2 Vem. 547), an entrj in the steward's book, ac- 
companied with corresponding parol proof by the 
foreman of the jury, was admitted aa good eridence 
that a feme covert had surrendered the entirety of 
her estate, though the surrender on the roll and 
the admission was only of a moiety. And it baa 
also been held, that a mistake by a steward in m 
surrender is only matter of fact ; hence the courts of 
law will admit an aTcrment of such mistake, either 
as to the land or uses. {T&wtrs ▼. Jlbor, 2 Vem. 
98.) And although parol eTidence will not be ad- 
mitted to supply the defect in a copyhold surrender, 
yet in a case of fraud and imposition the defendant 
will be allowed to read parol evidence in order to 
prove it, and oral testimony may be adduced to re- 
but an equity set up by the plaintiiF, notwithstanding 
the Statute of Frauds. {Walker t. Walker, 2 Atk. 
98 ; and see also Coventry's note to Wat. Cop. 90.) 
Surrender only paeeea nteh an intereet a» ike 
copyholder hoe, — A surrender will pass no greater 
estate or interest than the copyholder himself takes 
in the premises. Hence, if A, a copyholder for 
life, surrender to B, for the life of B it will only 
give the latter an estate for the life of A (Co. Cop. 
a. 34; Tr. 76; Wat. Cop. 98 ; Gilb. Ten. 257); 
for a surrender will paas no more than what the 
person making it may lawfully pass, and is not 
permitted to operate tortiously; therefore a sur- 
render by the husband will be no discontinuance of 
the wife's copyhold lands. (4 Leon. 88, ca. 186 • 
4 Co. 23, a ; and see Oldcoit v. Lovell, Moore, 
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753 ; Knight v. Footman, 1 Leon. 95 ; Gflb. Ten. 
189 ; Shaw v. Thompson, Cro. Eliz. 361.) 

Evidence of mrrender.—The court rolls afford 
the best evidence of surrender and presentment, but 
they are not the only evidence, as these acts may 
be proved by draughts of an entry produced from 
the muniments of a manor, and the parol testimony 
of the foreman of the homage who made such 
presentment. {Doe dem. Priestley v. Calloway, 
6 6. & C. 848.) Nor is an entry on the rolls in 
all cases conclusive on the parties, as a mistake in 
the entry may be shewn by averment in pleading, 
or by evidence before a jury. {lb. ; and see also 
Burgesse and Foster' s ct^se,! Leon. 289 ; S.C.4 ib. 
214 ; Kite v. Quienton, 4 Co. 25.) 

Of the interest qf the surrender prior to admit' 
tance. — A surrenderee, prior to his admittance, 
takes merely as a nominee or appointee, so that be- 
fore admission he may be said to have neither a jus 
in re, nor yet ad rem ; he cannot enter without 
consent {Berry v. Greene, Cro. Eliz. 349), nor 
maintain trespass (Wat. Cop. 101) ; and having, 
therefore, no estate in the premises, he has nothing 
to forfeit until admitted to them {Roe dem. Jefferys 
V. Hicks, 2 Wils. 13) ; neither has he any thing to 
convey, so that he is incapable of surrendering to 
the use of another. {Rawlinson v. Green, Poph. 
127 ; S. C. 3 BuUtr. 237 ; Wilson v. Weddell, 

I Brownl. 143; Doe dem. Tofield v. Tofleld, 

II East, 246; Robinson v. Gretoes, Bridg. 81; 
Ford V. Hoskins, Cro. Jac. 368 ; see also Butler 
and Baker, 3 Co. 39.) StUl, for all this, he has such 
an equitabte interest as was capable of assignment 
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(Wat. Cop. 101), and the lord may be compelled 
to admit accordingly. {Rex v. Hindon {Lord qf 
the Manor qf), 2 T. R. 484 ; Bo€ t. Qrifitht, 
4 Bar. 1952 ; S. C. 1 W. Black. 605 ; Hold/att t. 
Clapham, 1 T. R. 601 ; Dot^. Hall, 16 East, 208.) 
Admiision. — Admission is said by some to be 
the formal, and the surrender the substantial part 
of the copyhold assurance. {Beniton ▼. Seoii, 
4 Mod. 251 ; S. C. Salk. 185 ; Garth. 275 ; SUn. 
406 ; see also Gilb. Ten. 438, n. 94 ; Scriv. Cop. 349.) 
By others it is said to be the life and* perfection of 
the copyholder's estate, and to be to the surrender 
what livery of seisin is to the feoffment, which is 
more of essence than of form. It ii, however, 
agreed on all sides, that admission confers no right, 
but merely gives the party having a title to the 
possession the means of obtaining it. (See Mr. 
Coventry's note to Wat. Cop. 230.) Still the 
admission has reference to the surrender, so as to 
defeat all mesne acts, as well of the surrenderor as 
of the lord of the manor (Benmm v. iS'co^l, sup. ; 
Grantham v. Copley ^ 2 Saund. 422 ; Holeffiut dem, 
Woollanu v. Clapham^ 1 T. R. 600 ; Doe dem, Ben* 
nington v. Hall, 16 East, 208) ; but until admit- 
tance the surrenderee is a mere stranger (Payne ▼. 
Baker, Orl. Bridge. 33), and is therefore incapable 
of surrendering (Co. Cop. s. 56 ; Tr. 180 ; Scriv. Cop. 
170, 360) ; but where a surrenderee dies before 
admittance, though he has in a strict sense no legal 
right to the tenement, he has still a eeintUla juria in 
a larger sense upon a contingency ; i. e. if the pre- 
sentment be duly made, he has a right to compel 
the lord, by a suit in Chancery, to admit him. 
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which right descends upon his heir. (Payne r« 
Baker t sup.) A derisee has no estate until admit- 
tance ; and if not admitted, his devisee will have no 
title whatever,— -either at law, for the admittance of 
SQch unadmitted devisee has no relation back to the 
last legal surrender {Smith v. Inggit 1 Str. 487 ; 
Doe V. Vemonf 7 East, 8) ; or in equity, for this is 
not a case in which a court of equity would have 
supplied a surrender, and such unadmitted devisee 
having no equity in himself, he consequently could 
not convey any to his devisee. (Wainwrighi v. 
Elweiif 6 Mod. 637.) It is apprehended, how- 
ever, tiiat in such a ease the heir of the first de- 
visee might claim to be admitted, though the lord 
could not compel him. (Scriv. Cop* 361, a.) 
And now as to devises of copyholds. Since the 
new Will Act came into operation (1 Vict. c. 26), 
it is expressly enacted " that the power thereby 
given shall extend to all real estate of the nature 
of customary freehold, or tenant right, or custom- 
ary, or copyhold, notwithstanding that the testator 
may not have surrendered the same to the use of 
his will, or notwithstanding that, being entitled as 
heir, devisee, or otherwise to be admitted thereto, be 
shall not have been admitted thereto, &c." (Sec. 3.) 
Independently even of this statute, an unadmitted 
purchaser might have devised before admittance. 
(Lady Foljamb'% case, 1 Ch. Cas. 39.) In a case 
of this kind, the heir-at-law, and not the devisee, 
will be the proper person to be admitted, because a 
court of law cannot recognise the interest of the 
devisee at the same time that it denies any power in 
the devisor to devise ; but then the heir will be a 
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trustee for the deriiee. By thii means two Hoes 
wiU be incurred before the derisee can acquire the 
legal estate, and perhaps a third, if the lord be en- 
titled to a death fine. (See alw Co?, note to Wat 
Cop. 125.) The admittance of a tenant for life or 
years is at the same time an admittance of all in 
remainder {BuUer r. lAghtfoott 3 Lieon. 239; 

4 ib. 9 ; H^gpor r. F^htfm^ 4 Leon. Ill ; Gyp- 
ppn V. Btmneyf Cro. Elis. 504 ; S. C. by the name 
of Tipping ▼. Bmmingf Mo. 465 ; Coiehin v. Cot' 
ekmf Cro. Eliz. 662; Atmeelme v. Atmeetmet 
Cro. Jac. 31 ; BuUen ▼. Grantf Cro. Elis. 148 ; 
Brown*s case, 4 Co. 226 ; Piteh*9 case, ib. 23, a ; 
Jurden ▼. 8ton§, Hntt. 18 ; Wariopp ▼. Abell, 

5 Mod. 306 ; Blaekbom, or Batmare, or Biaek' 
borough v. Qreanu, 1 Mod. 102 ; S. C. 3 Keble, 
263; 1 Ventr. 260; 2 Ler. 107; Bam9% y. 
Corke^ 3 Lev. 308 ; BtUh (Earl of) ▼. Abneg, 
1 Bur. 206 ; S. C. Cow. 713 ; Doe dim. WhiU 
bread r. Jetmeg, 5 East, 522 ; 7 ib. 22 ; Reid v. 
Shergoid, 10 Ves. 380; Church v. Mundag, 

12 Ves. 426, 431 ; Kennugton {Lord) v. Mamell, 

13 ib. 246, 253) ; the whole limiutions forming 
together but one estate, and therefore one fine only 
can be due unless by special custom. (Soriv. Cop* 
405.) The admission of one joint tenant is also the 
admission of them all ; joint tenants being seised 
per mie etper tout, so that if one die, or release or 
surrender to his companions, no new admittance 
is necessary (Co. Cop. s. 35 ; Tr. 82 ; ib. s. 56 ; 
Tr. 130 ; Co. Litt. 193, a ; 318, a ; ib. ss. 286, 288 ; 
Wate y. Pretty ^ Winch. 3 ; MorHmore'e case, 
Hetl. 150 ; Gilb. Ten. 286, 330 ; Doe dem. Alton 
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y. Htttton, 2 Wik. 192) ; for tbey form altogether 
bat one tenant to the lord ; oonseqnently, one fine 
only is dae on their admission, or on the admission 
of their surrenderee. (Scriv. Cop. 363, 411.) The 
like obsenrations are also applicable to coparceners, 
who, however nnmerons they may be, form alto- 
gether bat one heir, and therefore one admission, 
one fine, and one set of fees will suffice for them all. 
(Litt. ss. 241, 313 ; Morrice ▼. PrineCt Cro. Car. 
251 ; Gilb. Ten. 174 ; Wat. Cop. 277.) It seems 
also that, like joint tenants, they may release to each 
other, and that no further admission of them will be 
requisite. (Co. Idtt. 96 ; Gilb. Ten. 73 ; Scriv. 
Cop. 364.) Coparceners, indeed, may be, and in fact 
often are, admitted sererally, — a practice introduced 
by stewards in order to multiply their fees. This 
will not, however, affect the fine, as that will be ap- 
portioned amongst them ; but the fees will be in- 
creased in proportion to the number admitted. (lb.) 
Tenants in common, as they take several and dis- 
tinct estates, most be severally admitted, and must 
also pay several fines (Hobari v. Hammond^ 4 Co. 
28, a) ; and if one tenant in common die, or sur- 
render to another, the surrenderee or the heir must 
be regularly admitted, and pay the fine accordingly. 
(Co. Cop. s. 56 ; Tr. 130 ; FUher v. Wigg, 1 P. 
Wms. 21; S. C. Salk. 391; Wat. Cop. 280; 
Scriv. Cop. 364, 365; Attree v. ScotU 6 East, 
484.) But if several undivided shares of a copf- 
hold become reunited in one person, as where 
several tenants in common concur in the surrender 
to one person (Co. Cop. 56 ; Tr. 130 ; Kitch. 242 ; 
Scriv. Cop. 412), they again form one entire and 
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undiTided estate. {Gorland y. Jetyll, 2 Bing. 303 ; 
HoUoway y. Berkeley, 6 B. & C. 14 ; overraling 
Lord EUenborough's decision in Attree y. Scott, 
6 East, 476.) 

Executors and adnUniitraiors. — ^Blzecators and 
administrators of a copyholder must be admitted, 
and pay a fine thereupon. (Gravenor y* Ted, 4 Co. 
23, a ; Batmore y. Gravei, I Mod. 102, 120 ; 
ScriY. Cop. 368, 413.) 

Commiteioneri and aseigneee qf bankrupte.^*- 
Previously to the statute 6 Geo. 4, c. 16, copyholda 
were included in the bargain and sale from the oom« 
missioners to the assignees of a bankrupt ; the con- 
sequence of which was, that it became necessary for 
the assignees to be admitted, whereby a double fine 
was incurred, — one on the admission of the as- 
siguees, another on that of the purchaser. In order 
to prevent this consequence, it became the practice 
for the commissioners to except the copyholds out 
of the bargain and sale of the bankrupt's estate to 
the assignees, and to convey them at once to the 
purchaser, by which means one fine only was in* 
curred. {Drury y. Mann, 1 Atk. 96 ; Ex parte 
Holland, re Harvey, 4 Mad. 483 ; Scriv. Cop. 369, 
370.) The statute 6 Geo. 4, c. 16, s. 68, however, 
empowers the commissioners, by deed indented and 
enrolled, to dispose of the bankrupt's copyhold 
lands, and to authorize any person on their behalf 
to surrender the same to the purchaser ; so that the 
bargain and sale of the commissioners under this 
Act conferred the beneficial interest only to the pur- 
chaser ; and as he did not require the legal estate 
until he was admitted upon the surrender of the 
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penon so authorized to make it, no fine became 
payable out of the bankrupt's estate. (Scriv. Cop. 
415.) Nor is the law altered in this respect by the 
more recent enactment of the 1 & 2 Wm. 4, c. 56, 
as the 26th section of that Act, which vests the real 
estate of the bankrupt in his assignees, does not 
apply to copyhold property, but is confined to such 
real estate as by the Act of 6 Greo. 4 was directed 
to be conveyed by the commissioners to the as- 
signees, namely, the bankrupt's freehold property ; 
so that tiie powers conferred by the 6 Geo. 4 still 
remain in force with respect to the sale of copy- 
holds, and may be etercised by any one of the com- 
missioners of the Court of Bankruptey, or by the 
commissioners named in the fiat. (Scriv. Cop. 372.) 
Amgnees of ituolvents, — A great difference of 
opinion seems to have existed amongst the profes* 
sion, as to whether it was necessary that the provi- 
sional or general assignee of an insolvent debtor 
should have been admitted to the premises in order 
to confer a title to copyholds through an insolvent 
debtor (see stats. 53 Geo. 3, c. 102 ; 54 Geo. 3, 
c. 28; 1 Geo. 4, c. 119; 7 Geo. 4, c. 57; 
5 Wm. 4, c. 38); but it appears that it is not 
necessary that either should be admitted. A con- 
veyance executed In pursuance of the 11th section 
of the statute 7 Geo. 4, would, prior to the recent 
Stat. 1 & 2 Wm. 4, c. 110, have had the effect of 
vesting the copyhold estates of the copyholder in 
the provisional assignee ; but that interest was 
divested and transferred to the general as- 
signee, by the conveyance and assignment un- 
der the 19th section of the 7 Geo. 4, and the 
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7Ui section of the 1 Wm. 4. (SeriT. Cop. 375.) 
Nor, it teems, will it be neeesnrf that either 
the prorisioiial or generd asdgnee should be 
admitted wider die more recent enactaacnt of 
1 & 2 Vict. c. 110. The 37th section of that 
statote Tests aU the insoWent's real and per- 
sonal estate in die provisional assignee, by order 
of the Coart, witiioat any conveyance or assign- 
ment, which by die 45th section will become 
transmissible to die general asiignecs 8|ipointed by 
the Gonrt by virtoe of sodi appoin^pent, and vest 
in them without any conveyance or assignment. 
(See. 45.) And in case snch prisoner shall be en- 
titled to any copyhold or costomary estates, a cer- 
tified copy of sodi vested order as aforesaid, and a 
certified copy of die appointment of sach assignee 
or assignees as aforesaid, shall be entered on the 
court rolls of the manor of which such copyhold or 
costomary estate shall be holden ; and thereupon it 
shall be lawful for such assignee or assignees to sur- 
render or convey snch copyhold or customary estate 
to any purchaser or purchasers of the same from 
such assignee or assignees as the Court shall direct. 
(Sec. 47.) 

Who may admit, — In the case of descents and 
surrenders, the lord, the steward, or under-steward 
are merely instruments : they are compelled to 
admit, if ostensibly such, and the tenant is not 
bound to inquire into the legality of their title. 
(Co. litt. 58, b ; 1 Co. 140, b ; Wat. Cop. 254.) 
The lord may, if he pleases, admit by attorney, but 
he cannot be compelled so to do {Combe9*9 case, 
9 Co. 766 ; Floyeri. Hedgingham, 2 Cha. Rep. 56), 
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except in the case of femes eoveris and infants 
taking by descent or surrender to a last will, whom, 
under an Act of Parliament, 9 Greo. 4, c. 29, he is 
now compelltble to admit by attorney in certain 
cases. (Wat. Cop. 258.) 

Customary form should be strictly adhered to. — 
The customary form of admittance should be 
strictly pursued, as any deviation would probably 
be fatal at law, though equity would doubtless re- 
lieve if there was a sufficient bondflde consideration 
to call for it8« interposition. (Scriv. Cop. 351 ; 
Fonbl. £q. 38, lib. 1, c. 1, s. 7 ; Smith v. Smith, 

1 Cha. Rep. 57 ; Bradley y, Bradley, 2 Vern. 163 ; 
Jenning v. Moore, ib. 609 ; Anon, 2 Freem. 65 ; 
Taylor v. Wheeler, 2 Vern. 564 ; Barker v. HiUt 

2 Cha. Rep. 113.) 

Fine, — Upon the purchaser being admitted, his 
title is perfected ; and then, but not until then, the 
fine of admission becomes payable {Rex v. The Lord 
of the Manor qfHendon, 2 T. R. 484); and this, and 
also the steward's fees, are to be paid by the pur- 
chaser ; so that if, as I have already remarked, the 
vendor were to covenant to surrender the premises 
at his own cost, it would be no breach that he 
refuses to pay the fine, the title of the purchaser 
being perfected by the admittance (Drury v. Mann, 
1 Atk. 95 ; Scriv. Cop. 384 ; Graham v. Sime, 
1 East, 634), and the fine not payable until after- 
wards. 

Of the declaration of uses, — In treating on the 
subject of the declaration of the uses of a surrender, 
I purpose to consider it : 1st, With respect to the 
person in whose favour the surrender is made. 
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2Ddl7, With respect to the property intended to 
pass by it : and, Srdly, With respect to the limi- 
tation of estates by such surrender. 

I, Ai to the person, — It is necessary, says Sir 
E. Coke (Co. Cop. 35, Tr. 80), that upon surren- 
ders of copyholds the name of the party to whose 
use the surrender is made be preciKly set down ; 
but if by any manner of drcnmstance the grantee 
may be certainly known, it is sufficient; and 
therefore a surrender made to the Lord Arch- 
bishop of Canterbury, or to the Lord Mayor of 
London, or to the High Sheriff of Norfolk, without 
mentioning either the Christian or surname, is good 
and certain enough, because they are certainly 
known by this name without farther addition. 
So if I surrender to the use of the next of my 
blood, or to the use of my wife, or to the use of 
my brother or sister (having but one brother or 
sister), these surrenders are good without any addi- 
tions, because the grantee may be -certainly known 
by the words. (Wat. Cop. 107.) So if I surrender to 
the use of my son W. having more sons than one by 
that name, yet by averment this uncertainty may be 
helped, (lb, ; see also Doe ex dem.Huckall t. Foster , 
9 East, 405.) But if I surrender to the use of my 
cousin or my friend, this is so general and so un» 
certain, that no subsequent manifestation of my 
intention can in any way strengthen it. (Wat. Cop. 
108.) So if three persons surrender to the use of 
three or four of St. Dunstan's parish, not naming the 
parishioners by their names, this surrender is utterly 
void ; as it also will be if I surrender in the dis- 
junctive to the use of J. L. or J. N. and thus be 



128 OF TITLBS. 

insufficient for tiie imcerbunty. (Co. Cop. 35; 
Tr. 80, 82 ; Wat. Cop. 108 ; Scrir. Cop. 180, 181.) 
Qoeitions have sometimes arisen as to whether a 
person who was named only in the habendum should 
take under a surrender of copyholds ; and it has 
been said that he shall not take unless it be by a 
particular custom authorizing such grant (TFet^- 
more v. Hobf 313) ; but this is certainly not the law 
of the present day, nor can it be supported by the 
principles upon which the rule respecting the opera- 
tion of surrender of copyholds is governed. The 
surrender itself, as an eminent modem writer upon 
this subject observes (Scriv. Cop. 213), ** merely 
points out the person whom the lord is to admit, 
and the estate intended to be transferred to him by 
the surrenderor ; the lord then grants the seisin to 
the surrenderor witiiout any words of limitation, to 
hold to the surrenderee and hit heirSf or for such 
other interest as is expressed in the surrender; 
and if the surrender does not distinctly describe 
either the person of the surrenderor, the estate, 
or the estate intended to be transferred to him, 
this may be explained by the act of admit- 
tance or grant." {Brooks v. Brooks ^ Cro. Jac. 
434 ; Fisher v. Wigg^ 1 Lord Raym. 624 ; see 
also Gilb. Ten. 255, 259.) And even at common 
law a person may take by way of remainder, 
though he be not named in the premises with him 
to whom the estate is first limited. {Greenwood v. 
Tyber^ Cro. Jac. 563 ; Wat. Cop. 114, 115 ; Scriv. 
Cop. 214 ; 2 Roll. Abr. 67, pi. 11 ; Gilb. Ten. 259.) 
But an estate cannot arise by implication upon 
a surrender of copyhold property, any more 
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than in a deed at common law. (Allen t. Noik, 
I Browl. 127 ; Seagood r. Hone, Cro. Car. 366 ; 
S. C. W. Jones, 342 ; Gilb. Ten. 259 ; Wat. Cop. 
215.) 

2. A» to the property iurrendered,'^Whine the 
sarrendered premises are sufficiently described, as 
by giving a close a particolar name, a snbseqnent 
mistake, either as to the name of the tenant or the 
number of acres, will not injure the grant or sur- 
render. Hence where a copyholder surrendered aU 
hii copyhold cottage with the croft adjoining, &c« 
all wMeh premUee he stated were then m hie 
own poeeeeeUm, when in point of fact the 
surrenderor only held the cottage and garden 
behind it, it was nevertheless held thet the croft 
passed ; the description of the premises as bebg in 
the possession of the surrenderor being a mere 
mistake, and the words in the surrender being 
sufficient to comprise them. ( Ooodright and Lamb 
▼. Pears f 11 East, 58 ; see also Shep. Touch. 99 ; 
Qopdtitle dem. Paul r. Paul, 2 Bur. 1089 ; S. C. 
W. Black, 255 ; Doe y. Greaihead, 8 Bast, 103.) 
3. As to the timitaiion of estates under the sur^ 
rcniler.— Surrenders of copyhold estates are said 
to be governed by the same rules of construction as 
conveyances of freehold estates. {Idle v. Cook, 
1 Salk. 620 ;l^Aer v. Nhholls, 3 ib. 100 ; S. C. 
Holt, 163; S'.C. 2 Lord Raym. 1144; Fisher v. 
Wigg, 1 Lord Raym. 630 ; S. C. 1 P. Wms. 14 ; 
12 Mod. 296 ; 1 Salk. 391 ; 3 ib. 206 ; Stone v. 
Stone, 2 Atk. 101 ; Lovell v. Lovell, 3 Atk. 11 ; 
Allen r.Patshall, Godb. 137 ; Seawood v. Hone, 
Cro. Car. 366 ; Pawseg v. Lowdall, Sty. 250 ; 

VOL. I. K 
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Wriffhi dem, Bwrrill v. Ken^e, 3 T. R. 473 ; 
Gilb. Ten. 268 ; Rigden v. Vdiierj 3 Atk. 731.) 
It is true copyholds, not being within tiie Statute of 
Uses, that statute cannot execute the legal estate in 
the surrenderee^ for' until admittance the estate 
remains in the surrenderor ; still upon admittance 
the surrenderee will become clothed with the legal 
estate, in the same manner as it would have vested 
in cestui qne use in freehold estates under the sta- 
tute, and will relate back to tiie time of the surren- 
der, and operate from its date. (Benson y. 8coU, 
1 SaDc. 185 ; S. C. Carth. 276 ; 3 Ley. 385 ; 
Payne ▼. Barker ^ Orl. Bridg. 24 ; Vamofhan dem, 
Atkins V. Atkins^ 5 Burr. 2785; Grantham y. 
Copley, 2 Sannd. 422 ; Holttfast dem, Wooltams y. 
Clapham, 1 T. R. 600 ; Doe dem. Bennington r. 
Hall, 16 Bast, 208.) The same limitations also, 
which in the case of a conyeyance or deyise of free- 
holds, would create an estate tail under the rule in 
Shelley's case, will create a similar estate when con- 
tained in a surrender or a deyise of copyholds. 
And upon the same principle a surrender, and pre- 
viously to the late Will Act, 1 Vict. c. 26, a devise 
to one of copyholds, without words of limitation, 
would have passed a life estate only. (Co. Cop. 
59, b ; lb. 41 ;Tr. 93.) But notwithstanding that, 
generally speaking, the same words are necessary 
to create certain estates of copyholds as are requisite 
to the creation of the same estates in freeholds, yet, 
by force of a particular custom, they may be other- 
wise created ; thus, by special custom, an estate of 
inheritance maybe created by the words sibi et ems, 
or sibi et assignatis, or the like. {Bunting v. 
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Leapingwell, 4 Co. 29, b.) So, in some manors, 
the words '' segueit in riff hi '* are used instead of 
the technical word ** heirs/' and in others in addi- 
tion to it ; as to A, his heirs and sequels in right. 
(Wat. Cop. 109 ; Scriv. Cop. 179.) A remainder 
of copyholds would not, however, have fidled of 
effect for want of a preceding partieular estate to 
support it {Mildmay t. Hunffefford, 2 Vem. 243 ; 
Lovett ▼. Lovellt 3 Atk. 12 ; Haierffham v. Ftn- 
eenif 2 Yes. 209 ; Stmufield v. Habergkam, 10 Yes. 
282 ; Doe y. Martin, 4 T. R. 64 ; Roe dem. 
Clemett y. Briggs, 16 East, 406) ; and therefore 
in settlements of copyhold estate it was thecofeoimon 
practice to omit the limitation to trustees to support 
contingent remainders. (Scriv. Cop. 476; Wat. 
Cop. 197.) It has, however, been suggested, that 
as the lord, in case of a forfeiture by a tenant for 
life, is entitled to the land for bis own use during 
such particular estate {Lane Y,Pannelf 1 Roll. Rep. 
238,317, 438; Habergham v. Vtneent^ 2 Yes. 
214 ; S. C. 4 Bro. C. C. 364), a limitation to pre- 
serve contingent remainders should be inserted in 
settlements of copyhold as well as of fi«eh<dd es- 
tates. (Atherley's Mar. Set. 570; Wat. Cop. 197.) 
There can be no doubt, certainly, as to the prudence 
of adopting such a course, if the lord would consent 
to accept a surrender so fhimed ; but it seems that 
he could not be compelled to accept a surrender 
which would be calculated to defeat his right of 
entry for an act of forfeiture incurred by the tenant 
for life. (See Mr. Coventry's note to Wat. Cop. 
197 ; Scriv. Cop. 480.) With respect to assuranees 
made subsequently to the8 & 9 Yict. c. 106, it has 

K 2 
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been already observed that tnutees, to preserve 
contingent remainders, are no longer necessary, 
even in settlements of freehold property (see ant^, 
▼ol. i. p. 315) ; bat this statute, it most be 
observed, is only prospective in its operation. 
(16.) 

Whether an estate in copyholds can be limited to 
commence in fitturo, — ^A surrender of copyholds 
being constmed as a deed at common law, and not 
as a will, it follows that an estate can no more be 
created to commence in Juturo by soirender, than 
it could by a common-law assurance. (Wat. Cop. 
198 ; Clampers case, 4 Licon. 8 ; Seagood v. HonSf 
Cro. Car. 366 ; Allen v. Nash, Noy. 152 ; Dunnal 
V. Giles, Brownl. 41 ; Simpson's case, Godb. 264 ; 
S. C. Cro. Jac. 376, by name of Sympson v. 8o» 
them; S. C. 1 Roll. Rep. 109, 137, 253 ; and 2 
Roll. Abr. 791, 794, by name of Simpsoni. South- 
wood; see also Gilb. Ten. 260 ; Barker v. Taylor, 
Gtodh. 451 ; Bambridge v. Whitton, March, 177 ; 
see also Scriv. Cop. 200.) 

Fee upon a fee, — Whether a fee can be limited 
on a fee of copyholds by surrender, is a point of 
less certainty, and the authorities on the subject .are 
many of them irreconcilable with each other; 
whilst the opinions of learned lawyers are no less 
at variance than the cases. Mr. Coventry, how- 
ever, in a note to his edition of Walker's Copy- 
hold, p. 210, n. 1, gives the clearest view of the 
law on this subject, in which, after stating that he 
had inspected the numerous cases on this head in 
the reports themselves, he had arrived at the fol- 
lowing conclusions : — 
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Ist. That an immediate surrender of copyholds 
cannot be maintained. 

2ndly. That a fee may be limited on a fee in a 
surrender of copyholds, by way of condition, bat 
not by way of springing;, shifting, or secondary use. 
{Edwards t. Hammond^ 3 Ler. 132.) 

3rdly. That a surrender may contain a power of 
appointment or nomination, bat not a power that 
will defeat uses once vested. (Bea/ t. Shepherd, 
Cro. Jac. 199; Driver y. Thompeonf 4 Taant. 
294 ; and see fielt.'s Sapp. to Ves. 323.) 

The same learned writer also remarks that ** a 
condition cannot be made the means of limiting a 
feeapon a fee in the same manner, and to the same 
extent, as a limitation of uses in a statatable con- 
veyance of freehold; neither can such power of 
nomination or appointment be made the medium 
of springing or secondary uses on freeholds, since 
the statute. (See Scriv. Cop. 226.) The cases in 
support of the doctrine that a surrender may be 
made in futuro^ are, for the most part, cases on 
wills, where, by means of executory devises, such 
uses are admissible ; and it appears never to have 
been doubted that the equitable ownership of copy- 
holds is susceptible of shifting uses in the same 
manner as freeholds ; and if there have been many 
instances of surrenders to future and springing uses 
engrafted on the legal estate of copyholds in any 
particular manor, it is highly probable that a court 
of equity would consider such uses as sanctioned by 
custom, and assist in establishing rather than over- 
turning them on the doctrine in question.'' 

In conclusion, however, he observes, that a4itle 
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dqpendiiig on a questum of this land, depends on a 
lerj doubtful question, and that therefore a por- 
ehaser is not bound to accept it. 

Where no use i$ eapreeted. — It is said that if a 
o^yholder sorrenders into the hands of the lord 
without declaring any use, that it shall enure for 
the benefit of the lord, and the copyhold will be- 
come extinguished, as on a surrender by a tenant 
for life to him in reversion. {FUher ▼. Wifff^ 

1 P. Wms. 17 ; Wat. Cop. 92.) But at the pre- 
sent day the Court of Chancery would doubtless 
eatch at the slightest indication of the surrenderor's 
intention to presenre the estate from the conse- 
quences of this doctrine. (See Mr. Coventry's note 
to Wat. Cop. 92.) 

Reeulting trusts. — ^Where the surrender is made 
to one party, and another pays the purchase- 
money, the former will become a trustee for the 
latter, in like manner as in purchases of freehold 
property, where the person taking the legal estate 
will in equity be decreed to be a trustee for him 
who advances the purchase-money. (As to which 
see ofi^^, Tol. i. pp. 193, 197; see al8o2)|r«r T.I>sf«r, 

2 Cox, 92 ; Zinzon ▼. Zinzon, T. Jones, 142.) In 
like manner, if copyholds are granted for two or 
three lives in succession, and one only pays the 
fine, the others are trustees for him. (Benger ▼. 
Drew, 1 P. Wms. 780 ; Rundle v. Rundle, 2 Vem. 
264 ; Withers v. Withers, Ambl. 151 ; Rumbold v. 
Runiboldf 2 Eden, 15.) And this notwithstanding 
that the custom of the manor is that the lives shall 
take in succession. {Smith v. Baker, 1 Atk. 385 ; 
and see Clarke v. Danvers, 1 Cha. Cas. 210.) Still 
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for all thif a outmn that the nomiaoei shall take for 
thamaelTet, ankai a trust to ezdnde than ^poar on 
the rolls, has been held to be a reasonable onstoin. 
{BdiwwrdM r. FideU, 3 Mad. 237.) To prerent 
questions from arising on thia snlqect, an expresa 
declaration, where the nominees are to take bene- 
fieiaUy or %. tmst, should always be inserted hi or 
accompany the surrender. (See also CoTcntry's note 
to Wat. Cop. 214.) 

TmoMi righi qf renewai, — ^In certain manors 
copyholds are held for lives (Kempe t. Carter^ 1 
Leon. 65) ; or years {Page's case, Cro. Jac. 671)> 
with a perpetual right of renewal on payment of a 
line certain. A custom to renew for lives can only be 
supported by immemorial usage, otherwiae it wiU 
be at the option of the lord whether he will grant 
or not. (Co* Ldtt. 290, b.) Where such a custom 
does exist, the right of renewal sometimes extends to 
three lives or any less number, and sometimes for 
even more than three lives : as, for example, in the 
manor of Bleadon and Priddie, in Somersetshire, 
where the copyholds are granted for four lives suc- 
cessively, and the grantee in possession may sur- 
render his own interest and also the reversionary 
interesU. {Pronkerd ▼. Prankerd^l Sim. & Stu. 1.) 
In other manors the right of renewal comprehends 
three lives in possession and three in reversion. 
And as a power to grant the greater power includes 
the less, under a custom to grant for three lives, a 
grant for two or one will be good. (JOown v. 
Hopkins, Cro. Eliz. 323; Ven v. HowsUy \ Roll. 
Abr. 511 ; Smartle v. Penhallow, 1 Salk. 188 ; S.C. 
3 ib. 181 ; 2 Lord Raym. 295 ; and see Scriv. Cop. 
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121.) It seems also, that in all manors in which a 
custom of tenant right of renewal prevails, the lord 
is bound to rogrant for at least the residue of the 
life of the surrenderor ; and in many manors the 
tenant has a right to name his successor, in which 
case the lord is bound to.grant to such successor 
for the life of that person, as distinguished from the 
life of the surrenderor. Still a copyholder for life 
has no right, in the absence of a custom to that 
effect, to substitute any person in his place in the 
tenancy, as such a power might often prove highly 
prejudicial for the lord, by enabling a tenant in ill 
health, or even in the last stage of consumption or 
some other incurable malady, to introduce a healthy 
and robust life into the tenancy in his stead. (See 
Mr. Coventry's note to Wat. Cop. p. 51.) In order, 
also, to support the custom of tenant right to re- 
newal, it must point out the person from time to 
time entitled to the benefit of it, otherwise it will 
be liable to be impeached for uncertainty. It must 
also be .shewn that the fine is equally certain, or if 
not positively, at least relatively, certain, as a year 
or a year and a half s value at the time of the grant 
{Titu9 V. Perkins f Skin. 250) ; to allege such cus- 
tom to be on payment of a reasonable fine will not 
be sufiSdent, as that implies uncertainty {Grafton 
(Duke qf) V. Horton, 2 Bro. Pari. Cas. 284 ; 
Wharton v. Kinpf 3 Anstr. 659; Aberffovenny 
(Lord) V. Thomas f ib. 668, n. a); and if such 
custom be not found to renew on payment of a fine 
certaint the lord may insist upon his own terms. 
(Litt. lib. 1, c. 9, s. 73 ; 2 Black. Com. 79 ; Gilb. 
Ten. 239; 2 Woodes. Lee. 45; Wat. Cop. 311; 
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Scriv. Cop. 423.) Freeman ▼. Phillipps (4 Man. & 
Sdw. 486) may indeed at first seem opposed to 
this doctrine, bat in reality it is not so ; for there 
the fine was considered as relatiyely, although 
not positiTely certain, which is sufficient. (See 
Mr. Coventry's note to Wat. Cop. 374 ; and see 
Scriv. Cop. 426.) 

Of conditional fees in eopyholde, — It has al- 
ready been stated that, in the absence of an express 
cnstom to entail copyholds, a limitation in terms 
which, if applied to freeholds, will create an estate 
tail, will confer merely a conditionsl fee in copyhold 
property. (See 3 Ed. 4, pi. 6 ; 4 Hen. 6, pi. 17 ; 
41 Ed. 3, pi. 45 ; 45 Ed. 3, pi. 19.) Now, 
according to the legal idea of a conditional fee, 
it became alienable in fee-simple on issue bom; 
and this power of alienation it was which ?ras ex- 
pressly restrained by the statate de donie (Stat. 
Westm. 2), but which statute, as it does not affect 
copyholds (Heydon*s case, Sav. 67 ; Rottden t. 
Maltser, Cro. Car. 42), leaves the power of aliena- 
tion of property of that kind in precisely the same 
situation as if that Act had never been passed. 
When, therefore, a limitation of copyholds is only 
regarded as conveying a conditional fee, the per- 
son to whom it is so limited may, on having 
issue, convey it away to a third party in fee-simple 
by a common surrender {Rowden v. MalUer, 
Cro. Car. 42) ; nor will this conveyance be affected 
by the subsequent failure of issue. And even if 
the surrender be made before issue had, yet, by 
analogy to the rule with respect to freeholds, it- 
will be made good by relation, if issue be after- 
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wards born. But it will be otherwise if no issue 
should ever be bom. These obsenrations are, of 
course, only applicable to those cases where there is 
no custom to warrant an entail ; for where any such 
custom exists, then an estate tail, and not a fee-simple 
conditional at common law, would be held to pass. 
Estate tail in copyholds^ how formerly har^ 
rahle. — Previously to the late Fine and Recovery 
Substitution Act (stat. 3 & 4 Wm. 4, c. 74), 
there were several modes of assurance by whidi a 
copyholder tenant in tail might have barred that 
estate, and the remainder thereon, and thus have 
acquired the fee ; but the most general, the most 
solemn, and, according to Lord Macclesfield 
(J>unn V. Greeny 3 P. Wms. 10), the most proper 
way, was by recovery in the lord's court on a 
plaint analogous to a recovery in the superior 
courts. (EveraU v. Smalley, Str. 1179.) The 
fee thus acquired will descend in the same course 
4& the estate tail would have descended; conse- 
quently, if the reooveror had taken the estate 
ejp parte matemd, the fee would have descended 
to his maternal heirs. (Crow v. Baldwere, 5 T. R. 
104.) The recovery, when suffered, should have 
been entered on the court rolls. But proceedings 
in a court of this description are not canvassed 
with the same accuracy as judgments in the courts 
of Westminster Hall, and therefore a common re- 
covery in a court baron has been supported, though 
erroneously, not merely on the ground of being a 
common assurance, but because it was suffered in a 
court baron. {Aah v. Royhf 2 Vem. 376 ; Show. 
Pari. Cas. 67.) Where the custom does not pre- 



COPTHOLO AND CUgTOMARY X8TATJI8. 139 

scribe any ptfticiikr mode of barring the entail, a 
larrender (altbongh only to the ue of a will) will 
be safficient for that parpoae without a eatton. 
(Otway ▼. Hudson, 2 Yem. 585; Marimdem, 
Weston T. Mowlin, 2 Borr. 980 ; Car ▼. Singer^ 
2 Yee. ten. 603 ; Moore ▼. Moore, ib. 596.) But 
a custom to bar by surrender may be concurrent 
with a custom to bar by recovery ; fi>r it is no more 
unreasonable to allow two ways of barring an entail 
of copyholds, by surrender and recovery , than it was 
to permit two modes of aMenatinf an entail of a 
freehold by fine and recovery. (Everail v. SfnaUey, 

1 Wils. 26 s S. C. 2 Str. 1197 ; Doe v. Trukyf 

2 W. Black. 944 ; 2 Wms. Saund. 422» n. 1.) 
Another way by which an estate tail in copyholds 
might have been docked was by preconcerted for- 
feiture and regrant. This was effiocted by the 
tenant making a lease without license, or unwar- 
ranted by the custom, or doing some other act to 
incur a forfeiture, whereupon the lord would seise 
upon the copyhold for Such forfeiture, and im- 
mediately regrant it to the person designated ; the 
whole procedure being a mere form for effecting a 
bar, and the lord a mere instrument, and compel- 
lible to regrant at pleasure, as in the case of a 
common surrender. (Orantham v. Copley , 2 Saund. 
422 ; Saundereon v. Sianhop, 2 Keb. 127 ; S. C. 

1 Sid. 314; Taylor v. Shaw, Garth. 6, 22; Co. 
Cop. 8. 48 ; Tr. 112 ; Wat. Cop. 174, 175 ; Scriv. 
Cop. 71, etseq,) But it seems that a forfeiture 
and regrant will not be an effectual bar, unless there 
is a custom to support it {JVMie v. TAomhwfh, 

2 Vem. 705 ; Pilkinyion v. Bagshaw, Sty. 450 ; 
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Snow y. Cutter, I Keb. 567, 752, 800, 851 ; 
1 Lev. 136 ; 1 Sid. 153 ; Sir T. Raym. 164 ; Carr 
dem. Dagwel v. Singer, 2 Yea, 604 ; Martin dem, 
We$ton ▼. Mowlin, 2 Borr. 979) ; for where the 
cnBtom is silent as to the mode of barring entails, 
the proper way of effecting it is by surrender. 
(ScriT. Cop. 75.) On this aoooant, therefore, in 
modem practice, where there was a custom in the 
manor to bar entails, either by surrender or by 
recovery, a preference was usually given to the 
former. (Everall v. Smalley, Str. 1197; S. C. 
WiUes, 26.) And a single instance of a surrender 
in fee by a tenant in tail, will be sufficient evidence 
to prove a custom to bar by surrender, if there are 
but few instances of bar by recovery. {Roe v. 
Jeffery, 2 M. & S. 92.) And by whatever mode 
of assurance the entail is barred, it will produce 
the same effect as a recovery suffered of freeholds. 
It will, in like manner, confirm prior charges, bar 
the remainders over, and enlarge the estate tail into 
a fee. {Otway v. Hudson, 2 Vem. 583.) 

As to equitable estate*, — ^Where the custom of a 
manor prescribes any particular mode of barring 
entails, that mode should be adopted in barring an 
equitable, as would be necessary to bar a legal 
estate tail. If, therefore, the custom be that the 
entail should be barred by recovery, a recovery 
should be suffered in the manor court of the equit- 
able estate in the copyholds analogous to that rela- 
tiye to freehold property ; and although an equitable 
tenant in tail of copyholds may have transferred his 
equitable interest to a mortgagee, he may, neverthe- 
less, alone suffer an equitable recovery. (Nouaille 
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Y. Greenwoodf 1 Torn. 26.) In the absence of a 
cnstom to bar the entail by a recovery, an equitable 
estate, like a legal one, may be barred by a snrrender 
only. {Radford ▼. WxUon, 3 Atk. 815.) And 
where an equitable entail may be so barred, it seems 
tliat a court of equity would deem a surrender of 
the fee-simple to the cuiui que tnut a suifident bar 
to the entail. {Grayme ▼. Grmymet cited Wat. 
Cop. 180 ; Otway ▼. Hudion, 2 Vem. 583.) But 
where any other form of barring entails is prescribed 
by the custom, then it seems that the simple act of 
accepting a surrender of the legal estate by an 
equitable tenant in tail of copyholds will not, except 
under very particular circumstances and such as 
call for the aid of a court of equity, bar the entail. 
It must also be obsenred that the descent of the 
legal estate on an equitable tenant in tail will not 
operate as a merger, so as to bar an estate tail, eren 
where there is a cnstom to bar it by surrender 
(Merest t. Jamest 6 Madd. 118) ; because, in order 
that an equitable may merge in the legal estate, they 
must be estates of the same quality, which an estate 
in fee and an estate tail are not. And the reason 
why accepting the legal fee by surrender will bar the 
equitable entail whilst a descent of the same estate 
will not, is that the acceptance of the legal fee by 
surrender wUl afford evidence of an intention 
to destroy an estate tail, and which a court of 
equity will consider as barred accordingly, but 
which intent cannot be inferred by the legal fee 
devolving by descent upon the person previously 
taking an equitable estate tail in the same premises. 
(See Mr. Coventry's note to 1 Wat. Cop. 179.) 
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The enftvnchiflemeDt of a copyhold tenant in tail 
win have the effect of barring his estate tail in the 
copyhold premises. (Dunn ▼. Green, 3 P. Wms. 9 ; 
Parker ▼. Turner, I Vem. 393 ; Chailoner y. Mar- 
shall, 2 Yes. 524 ; Wynne v. Cookee, 1 Bro. C. C. 
515; Phillips ▼. Bridges, 3 Yes. 127.) A dormant 
entail may be presimied to have been cat off, where 
several of the issne of the tenant in tail have been 
admitted as heirs in fee-simple {Wadsuforth*s ease, 
Clay, 26) ; or there has been that length of pos- 
session and a consistent deduction to the title of 
the fee-simple from which sneh presnmption may 
be reasonably inferred. (JRoe v. Lowe, 1 H. BL 
459; Wat Cop. 181; Scriv. Cop. -81.) 

Fine levied in Common Pleas no operation on 
copyholds. — Some difference of opinion seems to 
have existed as to whether a fine or recovery of 
copyhold lands levied or suffered in the Common 
Fleas would be binding and effectual ; but the better 
opinion seems to be that it would not, and that 
neither the legal nor the equitable interest would be 
affected by it ; for that in either case a fine so levied 
would be coram non Judiee. (Scriv. Cop. 87 ; 
Searle v. Kitner, Chan. April 15th, 1809, cited 
19 Yes. 335 ; Scott v. Kettlewell, 19 Yes. 335.) 

Estates tail m copyholds how now barrable,-^ 
The statute 3 & 4 Wm. 4, c. 74, which abolishes 
fines and recoveries, and comprehends copyhold as 
well as freehold estates, prevents an estate tail firom 
being now barred by a recovery in both descriptions 
of property. The clauses of that Act, however, as 
for as they relate to the barring of estates tail, apply 
equally to copyhcdds as to freeholds, except that 



COPYHOLD AND CUSTOMARY KSTATES. 143 

dispositions of copyholds under that Act of legtl 
estates are to be by sarrender, and of equitable 
estates either by surrender or by deed. (Sec. 50.) 
So where the consent of a protector is necessary to 
bar an estate tail in freeholds, it will be equally re- 
quisite to effect the same object in copyholds. If 
such protector consents by deed, the deed must be 
produced to the lord, or his steward, at or before 
the surrender, and the lord or steward is to ac- 
knowledge such production by indorsement on the 
deed, and enter the deed and indorsement on the 
rolls ; and the indorsement is to be endence of the 
production, and the lord or stewaitl is to indorse on 
the deed a memorandum of such entry. (Sec. 51.) 
If the protector does not consent by deed, the con- 
sent is to be given to the person taking the surren- 
der ; and if the surrender be out of court, the con- 
sent is to be stated in the memorandum of the 
surrender, and the memorandum signed by the pro- 
tector, and the lord or his steward to enter the 
memorandum on the rolls, and it is to be evidence 
of the consent and surrender ; but if the surrender 
be in court, the lord or steward is to enter the 
consent on the rolls, with a statement of the 
consent, and such entry, or a copy, is to be ewU 
dence, as any other entry or copy. (Sec. 52.) An 
equitable tenant in tail of copyholds may dispose of 
them under the Act, or by deed to be entered on 
the rolls ; and if the protector consent by a sepa- 
rate deed, it must be ezeouted previously to, or 
rimultaneously with, the disposition, and is to be 
entered on the rolls. Suoh entries are imperative 
on the lord, or his steward, who is to indorse on 
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the deeds a memorandum of them ; and the deed of 
disposition will he void against sabseqnent pur- 
chasers, unless it be so entered. (Sec. 53.) But in 
no case where any disposition of copyholds by a 
tenant in tail under this Act shall be effected by 
surrender, or by deed, shall the surrender, or a me- 
morandum, or a copy thereof, or the deed of dis- 
position, or the deed, if any, by which the protector 
shall consent to the disposition, require enrolment, 
otherwise than by entry on the court rolls. (Sec. 
54.) 

Estates tail of bankrupt copyholders, how 
barred, — ^By the 12th section of the stat. 21 Jac. 1, 
c. 19, and which was held to include copyholds, 
the bargain and sale of the commissioners was a bar 
to the issue and remainders oyer of a bankrupt copy- 
holder's entailed copyhold estate. This statute, 
together with all then existing statutes relating to 
bankrupts, was repealed by the statute 6 Geo. 4, 
c. 19, by the 65th section of which the com- 
missioners were empowered and directed to 
bar such estates tail by deed indented and in- 
rolled in any of his Majesty's courts of record. 
This last-mentioned Act is, however, repealed 
by the Fine and Recovery Substitution Act (3 
& 4 Wm. 4, c. 74, s. 55), so fieur as relates to 
the estates tail of bankrupts, but not so as to affect 
the lands of any bankrupts so adjudged under any 
commission or fiat issued previously to the 31st of 
December, 1833. It then proceeds to empower 
any commissioner acting in the execution of any 
fiat which shall be issued after the said Slst of 
December, 1838, by deed to dispose of the lands 
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of a banknipt tenant in tail to a pnrchaier, and to 
create by such disposition as large an estate in the 
lands disposed of as the actual tenant in tail» if he 
had not become a banknipt, conld have done. 
(Sees. 56, 57, 58.) And every deed by which any 
sach commissioner as aforesaid shall dispose of 
lands held by copy of conrt-roll, shall be entered 
on the coort-rolls of the manor of which the lands 
may be parcel ; and if there shall be a protector who 
shall consent to the disposition of sach lands held by 
copy of court-roll, and he shall give his consent by a 
distinct deed, the consent shall be void unless the 
deed of consent be executed by the protector, either 
on or at any time before the day on which the deed 
of disposition shall be executed by the commissioner, 
and such deed of consent shall be entered on the 
court-rolls ; and it shall be imperative on the lord of 
every manor of which any lands disposed of under 
this Act by any such commissioners as aforesaid, 
may be a parcel, or the steward of such lord, or the 
deputy of such steward, to enter on the court-rolls 
of the manor every deed required by this present 
clause to be entered on the court-rolls, and he shall 
indorse on every deed so entered a memorandum, 
signed by him, testifying an entry of the same on 
the court-rolls. (Sec. 59.) And all acte and deeds 
done and executed by a bankrupt tenant in tail 
affecting the entailed lands, and which, if he had 
been seised in fee, would have been void against his 
assignees and persons claiming under them, will be 
equally void against any disposition made by such 
commissioner under this Act. (Sec. 63.) This dis- 
position of such commissioner will be equally valid, 

VOL. II. L 
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although the hankrapt be dead at the time of mak« 
ing inch disposition. (Sec. 65.) 

Of deviiea qf copyholds, — Copyholda, althooi^ 
not rendered devisable by the statutes of wills (32 
& 34 Hen. 8), and expressly excluded from the de- 
vising operation of the Statute of Frauds (29 Car. 2, 
c. 3, s. 12), were nevertheless devisable by will 
made in pursuance of the customs of the manon of 
which they were holden. If, therefore, the terms of 
the surrender were pursued, o^yholds mig^t have 
been devised not only by an unattested will {Semain 

V. , Buls. 200; Wagataff v. Wagsttff, 2 

P. Wms. 258 ; Bwrkeit v. Burkeit, 2 Vem. 498 ; 
Eoedem.GilhamT.Heykoe.lW.BlBt^AlUi 7V- 
nell V. Page, 2 Atk. 37 ; Att^Gem. v. SawteU, ib. 
497 ; Marlborough (Dukt of) v. Godolphin, 2 Yes. 
77 ; Henderton v. Farbridge, 3 Russ. 482 ; Ati," 
Gsfi. V. Andrews, Yes. 225 ; Appleyard v. Wbodf 
Sel. Cas. temp. King, 42; Carey v. Aiketo, 3 
Bro. C. C. 59 ; Doe dem. Cook v. Dawvers, 7 East, 
299 ; Noel v. Hog, 5 Mad. 38), but, when war- 
ranted by the custom, a wiU by mere word of 
mouth would have been sufficient. (Co. litt. 101, 
n. a; Wat. Cop. 180 ; Roll. Abr. 614 ; Daoeniek v. 
Bamee, 2 Eq. Ca. Abr. 43.) An instrument, also, 
which purported to be a deed, and upon stamps 
adapted to that kind of instrument, was held to be 
a sufficient declaration of the uses of surrender to 
will. (Habergham v. Vincent, 4 Bro. C. C. 353 ; 
S. C. 2 Yes. 229.) When, however, the surrender 
prescribed that the will should be executed in any 
particular manner, the terms of such surrender 
must have been complied with ; consequently, if a 
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copyholder hiul svFendered to Bach uses as he 
ihonld appoint by will attested by three wit- 
nesaes, and such will had been anatteated, 
or attested by a leiier number of witnenes 
tiiaa three, nothing coold have passed under 
it. {Godwyn v. Kilaha, Ambl. 684.) And where 
by the custom of a manor any particular form was 
required, such form must have been complied with. 
Thus in Hod$<m t. Merett (9 Pr. 566), where 
by the custom of the manor lands could not 
hsTC been transferred but by bargain and sale 
and admittance, nor devised unless by a eon?ey- 
ance, and declaring the uses of the wiU, it was 
held, on a suit by the daughters and heiresses of the 
devisee, claiming under the heir-at-law of the tes- 
tator, who had been admitted, that the formalities 
had not been obserred by the testator in conveying 
to the uses of his will, and that therefore the copy- 
holds, or what were called tenant-right lands, did 
not pass by the devise. And where the customs of 
a manor did not require a surrender to the use of a 
will, such will must have been attested by three 
witnesses (JSTtisNy v. Cfrilht Ambl. 299 ; Willan v. 
LancMter, 3 Russ. 108) ; and this rule will apply to 
the equitable as well as to the legal estate, where there 
is no custom to surrender to the use of the will. 
{lb,) But where there is a custom to surrender to 
the use of a will, the eentui que trust may, by the 
sam^ kind of instrument, dispose of the trust estate 
as if he had the legal estate In him. (Davie v. 
Beardaham, 1 Cha. Cas. 39 ; S. C. 3 Cha. Rep. 4 ; 
2 Freem. 157; 9 Mod. 75; IT. R. 601-2; 
Oreenhill r. OreenhiU, 2 Yem. 680 ; Ardeioife v, 

l2 
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Benneii, 2 Dick. 465 ; Hawkitu ▼. Leigh, 1 Atk. 
387 ; Maeey ▼. Shurmer, ib. 389 ; TuJnellY. Page, 
2 Atk. 37 ; Car ▼. Ellison, 3 ib. 75 ; ^/fon ▼. 
Poulfon, 1 Yes. 121 ; Attorney 'Creneral ▼. ^n- 
drews, 1 Yes. sea. 225 ; Oibson ▼. Montford 
{Lord), ib. 225.) 

Operation and effect ({/ /Ae surrender to will. — 
Bj the general law of copyholds, a sarrender to the 
uses of a will was essential to its testamentary 
operation (Murrell ▼. Smith, 4 Co. 24, n. b ; Co. 
Cop. s. 36, Tr. 83 ; Wat. Cop. 122) ; and Lord 
Thorlow is reported to hare said, that it wonld seem 
that a custom denying a copyholder the privilege 
of surrendering to the uses of his will, could not 
be supported. (Pike ▼. White,' ^ Bro. C. C. 287.) 
It has, however, been doubted whether Lord 
Thurlow erer laid down so general a proposition 
as this. (See Eden & Bell's edition, 286, 288 ; 
1 Evans's Statutes, 450; Mr. Coventry's note 
to Wat. Cop. 121 ; and Scriv. Cop. 264, n. e.) And 
the prevailing opinion seems to be that a custom 
restrainiug a copyholder from surrendering to the 
use of his will, would not be absolutely bad. It ap- 
pears also that there are some customary estates 
(chiefly in the north of England) that can only be 
devised through the medium of a deed of trust, and 
which, in some instances, must be renewed annually, 
or after certain periodical intervals, so that if the 
time of renewing them should be suffered to elapse, 
or the testator faUs into a state of incapacity, the 
devise becomes inoperative. (1 Ev. Stat. 450.) Still 
it seems dear that a surrender to the use of a will 
will be good, though no instance can be found in 
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iSie records of the manor in which such a larrendcr 
has been made ; and eren if a custom restraining a 
surrender to will conld be dearly shewn, there most 
yet be some mode of disposition by deed, as in the 
case of customary freeholds, the want of which a 
court of equity would hare supplied. (Church r, 
Mundayt 15 Ves. 396 ; and see Doe dem. Cook r, 
Danvers, 7 East, 306.) A surrender, although 
only to the uses of a will, will operate as a 
sererance of an estate in joint tenancy, and a de- 
vise in pursuance of it will be good, although the 
presentment of it be not made until after the sur- 
renderor's death. (Comtable't case, cited Co. Litt. 
59 ; Porter ▼. Porter, Cro. Jac. 100 ; Allen 
▼. Naeh, 1 firownl. 127 ; 8. C. Noy, 152 ; Bemon 
▼. Scott, 3 Ley. 385 ; S.C. 4 Mod. 254 ; Gale ▼. 
Gale, 2 Cox, 156 ; S.C. 2 Ves. 609 ; Vaughan ▼. 
Atiiru, 5 Burr. 2783 ; Edtoarde ▼. Champion, 8 
L. T. 512, 513.) A surrender to will, howerer, 
only related to such lands as the copyholder was 
possessed of at the time of such surrender, and 
would not therefore hare passed as copyhold lands 
subsequently acquired. {Frank ▼. Standiah, Ezch. 
19 Dec. 1772, 1 Bro. C.C. 588, n.; Goodtitle] dem. 
Faulkner ▼. Morse, 3 T. R. 365 ; Moree ▼. Faulk^ 
ner, 1 Anstr. 11 ; Doe dem, Ibbott ▼. Cowling, 
6 T. R. 63 ; Doe dem, Blaekeell ▼. Tomkint, 11 
East, 185.) Some contrariety of opinion appears 
to have existed, as to whether a surrender of after ^ 
ptarchaeed copyholds to the uses of a pre-existing 
will, would hare been sufficient to pass them. 
This it seems it would hare done wheneyer the will 
contained sufficient general descriptiTC terms to 
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embrsoe them, and the sarrender was made to uses 
already declared, or to be declared ; the surrender 
being, in fact, a republication of the will. (Denn 
dem, Harris y. Cutler ^ cited Cow. 131 ; Heylyn ▼. 
HeylyHf Cow. 130; Lofft. 604 ; Attorney-' General 
y. Vigor, 8 Yes. 286.) But if, on the other hand, 
the surrender was made to a future appointment, 
08 to euch usee as the surrenderor shall by wiU 
appoint, the after-purchased lands would not have 
passed by a will made previously, as no such in- 
tention would have been inferred where the surren- 
der was made to the use of a will to be made at 
some future time. (Warde v. Warde, Amb« 
299$ see also Spring/ v. Biles, I T. R. 435, 
n. /.) Still, for all tiiis, a surrender, although 
made to a future appointment, will be ineffec- 
tual as to subsequently-acquired copyholds; it 
will nevertheless be effectual as to such as the sur- 
renderor was possessed of at the time of making 
his will. This distinction was adopted in the case 
of Spring v. £iles (1 T. R. 435, n. /), where it 
was held that although copyholds purchased subse- 
quently to the date of the will did not pass under a 
surrender to such uses as the testator by his last 
will and testament should appoint, yet that the 
copyholds of which he was seised at the time of 
making his will did pass by such surrender. And 
where a surrender is made to a future appointment, 
such appointment may be made by will without any 
fresh surrender to the use of that will. (Cuthheri 
y»Lempriere, 3 Mau. & Selw. 158, n. a.) An equity 
of redemption until the mortgagee was admitted 
could not have passed by an unsurrendered wUl, 
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bacaaie vntQ tht admisaioii of the mortgagee the 
lande were as much the snbject of the gnrreader as 
they were before the mortgage. {Ftoffd ▼. Aid^ 
r%f€t 6 East, 137, cited; Doe dem, Shtwen ▼. 
Wroot, 5 East, 138 ; Kemebal t. Scrttfton, 8 Ves. 
30 ; Perry ▼. Whitehead, 6 ib. 544 ; Wamwright 
▼. BhoeU, 1 Mad. 627.) But after the admittance 
of the mortgagee, the mortgagor ha? ing a mere 
tmst estate, might have derised the same by an vn« 
sorrendered will. {Maenmmtra t. Jonee, 1 Bro. 
C. C. 481 ; King ▼. Ktng, 3 P. Wms. 360 ; Sirud^ 
wieie ▼. Sirudwicie, ib. n. 1, Cox's edit. ; Greenhill 
▼. OreenhiU, Gilb. Eq. Rep. 79 ; Brent ▼. Beet, 

1 Vem. 69 ; see also Mttrtin ▼. Mowlin, 2 Burr. 
979.) Nor would the accession of the legal fee 
hare effected the equitable estate previously devised. 
(Wat. Cop. 124, 125.) 

When equity would have euppUed a surrender. 
—In certain cases where a surrender was requisite 
to give ralidity to the will, a court of equity, by 
analogy to the aid it affords in instances of a defw- 
tive execution of a power, would have supplied that 
omission : as in favour of a wife (Strode ▼. Faik- 
land (Lord), 3 Cha. Rep. 187 ; Bieeoe ▼. Cart* 
might, Gilb. Eq. Rep. 121 ; Toilet ▼. Tolht, 

2 P. Wms. 489 ; Hawiint ▼. Leigh, 1 Atk. 388 ; 
Smith ▼. Baker, ib. 385 ; Tagior ▼. Taylor, ib. 
386 ; Roome ▼. Roome, 3 ib. 181 ; Ooodwyn ▼. 
Goodwyn, 1 Ves. 228 ; Byae ▼. Byae, 2 ib. 164 ; 
Tudor ▼. Aneon, ib. 582; Marston ▼. Gowan, 

3 Bro. C.C. 170; Chapman ▼. Gideon, ib. 229; 
Bumbold ▼. Rumbold, 3 Ves. 65 ; Hille ▼. Dofon- 
ton, 5 Ves. 557; Church ▼. Mundy, 12 Ves. 429 ; 
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Fielding ▼. Wmtoood, 16 Ves. 90; Wat. Cop. 
Fonbl. £q. 38, 39), children (Smith y. Aihton, 
1 Cfaa. Cas. 263 ; Hardham ▼. Robertt, 1 Vern. 
132 ; 2 ib. 164 ; Kettle r. Towruend, 1 Salk. 187; 
Bradley r. Bradley, 2 Vern. 163 ; Oq/Jf v. Lister, 
cited ib. 164 ; Bath and Montague* e case, 3 Cha. 
Cas. 106 ; Baker ▼. Jennings, 2 Freem. 234 ; Pope 
▼. Garland, 3 Salk. 84 ; iS^/ro(2e ▼. Falkland (Lord), 
3 Cha. Rep. 187 ; WatU ▼. Btt//a«, 1 P. Wms. 60, 
and n. 1, 2 ib. ; Bullock j. Bullock, 6 Vin. Cop. 
M. (a), pi. 19 ; Burton y. Lloyd, ib. pi. 20 ; S. C. 
3 P. Wms. 285 n. a ; S. C. 2 Bro. P.C. 281 
(by name Lloyd, App. Burton, Resp.) ; Weeks r» 
Gore, 6 Vin. Cop. M. (a), pi. 24 ; Suffolk (Earl qf) 
y. Howard, 2 P. Wms. 178 ; Toilet y. Toilet, ib. 
489 ; Carter y. Carter, Mos. 370 ; Andrews y. 
Waller, 6 Vin. Cop. W. (e), pi. 12 ; Hicken y. 
Hicken, ib.M. (a), pi. 30 ; S.C. Ca. temp. Talb. 35 ; 
Hawkins y. Leigh, 1 Atk. 388 ; Macey y. Shurmer, 
ib. 389 ; 2Zooin« y. Roome, 3 ib. 181 ; Goring y. 
JVa«A, ib. 191 ; Banker. Denshaw, ib. 585 ; Good- 
wyn y. 66o(2u;yn, 1 Ves. 228 ; Byas y. Byas, 2 ib. 
164 ; Tudor y. ^iwon, ib. 582 ; Lindopp y. £6or- 
a//, 3 Bro. C. C. 188 ; Chapman y. Gibson, ib. 
229 ; Pike y. TTAi^e, ib. 286 ; Rumbold y. Rum^ 
bold, 3 Ves. 65 ; Hills y. Downton, 5 ib. 563 ; 
£2ttft/ y. Clitherow, 10 Ves. 589 ; Gam y. Gam, 
16 ib. 228 ; Pennington y. Pen»tn^/ofi, 1 Ves. & 
Bea. 406 ; Sampson y. Sampson, ib. 337 ; Brad' 
dick y. Mattock, 6 Madd. 361), or creditors (CAa/- 
lis y. Cbf^tfrn, Pre. Cha. 407 ; S. C. Gilb. Eq. 
Rep. 96 ; 1 Eq. Ca. Abf. 124 ; Pope y. Garland, 
3 Salk. 84 ; Strode y. Falkland (Lord), 3 Cha. 
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Rep. 187 ; Draht ▼. JRoMimm, 1 P. Wms. 443 ; 
Harrii ▼. Ingledew, 3 ib. 98 ; ib. n. 2 ; Hazle^ 
wood ▼. Pope, ib. 322 ; Malldbar ▼. Mallabar, 
Ca. temp. Talb. 78 ; AUy,'Oen. ▼. Moii, 2 Eq. 
Ca. Abr. 234, pi. 23 ; Car ▼. Ellison, 3 Atk. 73 ; 
Boome ▼. Roome, ib. 181 ; Ithall y. Beane, 1 Vei. 
215 ; Byas ▼. Bya», 2 Ves. 164 ; Tudor ▼. ilii- 
fOfi, ib. 582 ; Coombet ▼. GtdfOfi, 1 Bro. C. C. 
273; Bixley ▼. EUy, 2 ib. 325; lAndopp ▼. 
Bborall, 3 ib. 188 ; Chapman ▼. G>t6«on, ib. 229, 
n. 1 ; WaiU ▼. ^ti/Au, 1 P. Wms. 60 ; Keniitk 
▼. Kentish, 3 Bro. C. C. 257 ; Oroweock ▼. iSimiM, 
2 Coz, 397 ; At/^ ▼. Downton, 5 Ves. 563 ; Kid- 
ney ▼. Cousmaker, 12 Ves. 136 ; Pennington ▼. 
P«ifitfi^/on, 1 Ves. &B. 406); wbicb equity is 
equally applicable to lands of gayelkind and boroogh 
English tenure. {Bradley ▼. Bradley, 2 Vem. 165 ; 
Cooper ▼. Cooper, ib. 265 ; Byas ▼. Byas, 2 Ves. 
sen. 164.) The ground of this equitable interfe- 
rence was a legal and moral obligation ; and there- 
fore equity would not have interfered in a capricious 
or arbitrary manner, unless the necessity or justice 
of the case demanded it, nor have assisted to disin- 
herit the heir where it was equally consistent with 
justice that he should ha^e succeeded to the pro- 
perty (Wat. Cop. 133 ; GUb. Ten. 157, n. k, 412) ; 
consequently, although the sarrender would have 
been supplied in favour of the creditors, this case 
would only have extended to the amount of the 
debts, the heir having at least equal equity with the 
devisee, and therefore his legal right would have 
prevailed. {Compton v. Collinson, 2 Bro. C. C. 
386 ; 3 ib. 171 ; Wat. Cbp. 141 ; Scriv. Cop. 271.) 
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Nor would a surrender htne been snppUed in ftTOiir 
of natural children (I\$dor ▼. Anton, 2 Yes. 282 ; 
Holmet ▼. CoghiUf Feame, Postii. Works, 328 ; 
Crickeft y. Dolby, 3 Yes. 12 ; Fkirsakerj. Robhuotif 

12 Yes. 209), or of a brother or sister ; so that it was 
of course excluded in favour of a nephew, meoe, 
cousin, or more remote relations (Goodwyn ▼. 
Ooodwyn, 1 Yes. 228 ; Strode ▼. Falkland {Lord), 
2 Yem. 605 ; Martton ▼. Gowon, 3 Bro. C.C. 169 ; 
RogerB ▼. Downs, 9 Mod. 292 ; Judd ▼. Pratt, 

13 Yes. 168 ; 15 lb. 30), and still more so of 
strangers or volunteers, as a devisee or legatee 
{Floyd V. WdUU, cited 5 East, 137) ; nor even in 
favour of the wife and children, if the will con- 
tained a provision for them. (JRou v. Bost, 1 £q. 
Ca. Abr. 124, pi. 14 ; Lindopp v. Bborall, 3 Bro. 
C. C. 188 ; Tudor v. Anion, 2 Yes. sen. 582.) It 
was also decided in the House of Lords that a sur- 
render would not even be supplied in the case of 
a grandchild (Kettlo v. Toymnnd, 1 Salk. 187 ; 
1 Eq. Ca. Abr. 123) ; and, notwithstanding this 
decision was often disapproved of {Wattt v. Bulla$, 
1 P. Wms. 61 ; Freettone v. Bant, 1 P. Wms. 61, 
n. t; Fursaker v. Robimon, I Eq. Ca. Abr. 
pi. 9), and its authority even doubted (HilU v. 
Dovmion, 5 Yes. 563), Lord Eldon held that the 
rule laid down by the House of Lords could not be 
reversed in a court of equity, but must remain till 
altered by the House. At the same time, although 
he dismissed the bill, he refused to give costs; 
observing, it was impossible to do so where the 
plaintiffs had so much encouragement from dieta, 
{Perry v. Whitehead, 6 Yes. 544.) These ques- 



COPYHOLD AND CUSTOMARY XSTATS8. 155 

tions are, however^ only applicable to the wiUi of 
copyholders dying prerionsly to the statute of 
55 Geo. 3, c. 192, already referred to, which dis- 
penses with the necessity of a surrender to the use 
of a will. And even as to wUls made previoosly, il 
the possession has been long peaceably held— «s» 
for forty years, for instance, a surrender will be 
presumed. (Wat. Cop. 144 ; Knight ▼. Adamion, 
I Freem. 106 ; Lytfford ▼. Cowardt 1 Vem. 195 ; 
Wilwn ▼. Allen, 1 Jac. & Walk. 620.) 

Operation ofetat, 55 Creo, 3, c. 192, <m wilie qf 
copyholde, — The necessity of a surrender to the use 
of a will was dispensed with by the statute of the 
55 Geo. 3, c. 192, by which it is enacted that 
deyises of copyholds shall be good without surren- 
der to the use of a will. (Sec. 1.) It however 
provides that the same duties and fees shall continue 
payable as have been paid on surrenders. (Sec* 2.) 
The Act is not to render invalid any devise or dis- 
position that would have been valid ; nor to render 
valid such as would have been invalid if a surrender 
had been made to the use of the will. (Sec. 3.) 
This statute, it has been determined, supplies a 
surrender only in point of form, and therefore does 
not render copyholds devisable which were not So 
otherwise, or supply an act necessary to give 
validity to the devise beyond the simple act of sur- 
render. Hence if a feme covert were incapable of 
devising her copyhold land except through the 
medium of a surrender to will under the sanction 
and protection of the private examination by the 
lord or steward as to her uneontroUed assent, the 
Act will not supply a surrender unaoeompanied with 
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these fonnalitiefl — ^this being a sorrender in rab- 
stanoe intended to protect the acts of a married 
woman, which protection the Legislature did not 
intend to deprive her of. {Doe dem. Nethercote ▼. 
Bartie, 5 Bam. & Aid. 492 ; S. C. 1 Dow. & Ry. 
81.) How far this statute would be operatiye upon 
a general devise of lands where the testator had botli 
freehold and copyhold property, seems to have been a 
matter of some doubt. Before the statute, unsurren- 
dered copyholds would not have passed under a gene- 
ral devise of lands, unless the testator had no freeholds 
upon which the will could operate (Bya» ▼. Byag, 
2 Ves. sen. 164 ; Hawkitu ▼. Leigh, I Atk. 387 ; 
Smith Y. Baker, ib. 385 ; Car v. Ellison, 3 ib. 
73 ; Lindopp v. Eborall, 3 Bro. C. C. 188 ; Tudwr 
▼. Anson, 2 Yes. sen. 582 ; Church ▼. Mundy, 12 
Ves. 426 ; S. C. 15 ib. 396 ; Milhoum ▼. Milhoum, 
ib. 400 ; NicholU ▼. Butcher, 18 ib. 193 ; Hodg^, 
son y. Merest 9 Pri. 556 ; Pennington ▼. Perniing" 
ton, 1 Yes. & Bea. 406), and then only in favour of 
wife, children, and creditors (as to which see on/^). 
But surrendered copyholds would have passed under 
such general devise. (Scott y. Alberry, Com. Rep. 
337 ; Tendril y. Smith, 2 Atk. 85 ; Goodwyn ▼. 
Qoodwyn, 1 Yes. sen. 226.) Now the statute of 
the 55 Geo. 3, c. 192, by dispensing with the ne- 
cessity of a surrender, places freeholds and copy- 
holds m pari passu with regard to the operation of 
a general devise ; or in other words, places unsur- 
rendered copyholds in the same situation, witli re- 
spect to the operation of a general devise, as sur- 
rendered copyholds would have been prior to the. 
passing of the Act. This certainly seems to be the 
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better opinioD (ne 2 Jirm. oa Willi, IZl, et lej.), 
thoogh soma gentlEmea of eminence hire eipmwd 
itroDg doabti upon tiie pnuit. Now, nniler tbi 
recent Will Act, 1 Vict. e. 26, & gcnentl derlKi of 
the teMstor'i ludi ii nude to include copfboldi, 
nnlcH « eontnry intent ituU ippew b; the will. 
(Sec 26.) Another doabt uiiing upon the con- 
itrnction of the *tatn(e 5b Geo. 3 wu, whether it 
would embrace an onadmilted helr-aC-law ; bat the 
better opinioD Menu to be that it would ha*e done eo, 
bacaow he ii a complete tenant before admittaiice, 
againit all penona except the lord, in respect of hii 
fine. An nnadmitted pnrchaaer, tuiing onlj an 
eqnitable interest, might, a> alreadj stated, have 
detiied bia inteteat withoot ■ aiuTeader, e«eu inde- 
pendently of the ilatnte ; bnt ao nnadmitted deiiiea 
could not tiare done »o, the Utter faating, aa we hive 
already aeen, no cqnitabls tide diitinct frcm hia 
incomplete legal title. (WamterigAI r. Bhvall, 
lHadd.637.) Neither u be a "copyhold tenant" 
witliin the meaning of tbe Act, which therefbre 
conf^ no more deviung power npon liini than 
he enjoyed previonsly. 

AUtraU«iu tficiid bf lAe reeent Will Act.— 
The recent Will Act (1 Vict. c. 26, a. 3), after 
enacting that aU copyholdera may deriae without 
■nrrender, empowen unadmitted lieirs or deviaeea 
to deviae their copyhold eatateg. (Sec. 3.} Tbe 
aame feci and fine are, however, payable, u if the 
aorrendera and admiiuoui had been all actually 
made. (Sec. 4.) And aU wilU, or eitracta of 
wills, of copyhold! or cottomary freeholds, are re- 
qnired to be entered on the conrt-roUa. (Sec. i.) 
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DitHneiUm between copyhold umd euitomay 

Jreeholde. — ^The chief distinctkm between cwtomary 

freeholdi and copyholdf consists in the former being 

holden according to the custom of the manor, and 

not at the will of the lord, according to the costom 

of the manor. {Hughe t. Harrys, Cro. Car. 229 ; 

Odle ▼. Noble, Garth. 422 ; Royere ▼• Bradley, 

2 Ventr. 144 ; HiU ▼. Bolfon, Lntw. 1171 ; Ooti- 

ther ▼. Oldfleld, ib. 125 ; S.C. 1 Salk. 365 ; 6 Mod. 

19 ; 11 ib. 53 ; 2 Lord Raym. 1225.) Lord Coke 

styles these customary freeholds as copyholds of 

frank tennre, which, heobserres, ** are most usual 

in ancient demesne; though sometimes/' he adds, 

" out of ancient demesne we meet with the like kind 

of copyholds; as in Northamptonshire there are 

tenants which hold by copy of court roll, and yet 

hold not at the will of the lord.'' (Co. Cop. s. 32 ; 

see also Kitch. Cop. 159 ; Scrir. 666.) This omis- 

sion to hold at the lord's will seems, howerer, to 

. form the chief distinction which now exists between 

copyholds and customary freeholds, the latter of 

which, except when Taried by custom, are subject 

to the general law of copyholds, although in some 

instances they are by custom transferable by deed 

and admittance, and not by surrender. {Doe y. 

Huntingdon, 4 East, 271; Bowm ▼. BawlinSf 

7 East, 409.) But by whatever mode of assurance 

they may be transferred, the freehold will always 

remain in the lord. Still, for all this, where they pass 

by deed and admittance, they are considered as so 

far partaking of a freehold nature as to ftill within 

the Statute of Frauds, and consequently could not, 

prerionsly to the statute 1 Vict. c. 26, ha^e passed 
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by will, unless they were attested by three wit- 
nesses. {Hus$ey ▼. Orilla^ Amb. 299 ; WUUn ▼• 
Ltmeatter, 3 Ross. 108.) 

Ancient detiutne, — Ancient demesne consists of 
those lands or manors as were held in socage of 
manors belonging to the Crown in the time of Ed- 
ward the Confessor or William the Conqueror, and 
so appear by Domesday Book. (F. N. B. 14 ; 
2 Black. Comm. 99 ; Kitch. 187, 190 ; JentUmmi** 
case, 6 Co. 11, b.) There are said to be three sorts 
of tenants in ancient demesne : 1. Those who hold 
lands freely by grant of the king ; 2. Those who 
hold of a manor which is ancient demesne, but not 
at the will of the lord, and who are in fact cos- 
ternary freeholders ; and 3. Those who hold of a 
manor which is ancient demesne, bat at the will of 
the lord, Uke ordinary copyholders. The two for- 
mer conld only be impleaded in their lords' conrts by 
a writ of right close, and if otherwise impleaded, they 
might have pleaded the tenure in abatement s but 
the third class of tenants, holding as copyholders at 
the will of the lord, were to sue by plaint in the 
lord's court. It was upon this writ of right close that 
fines and recoTeries were formerly soSered of lands 
in ancient demesne ; and a recovery suffered in a 
court of ancient demesne, according to the custom 
of the manor, was an effectusl bar to the entail. A 
fine, indeed, might have been leried, or a recovery 
might have been snflfered, in the Common Pleas; 
but then, as the operation of those proceedings in 
the latter court would have rendered the land frank- 
free so long as they remained in force, to the pre- 
judice of the lord, he was enabled to reverse the 
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same by a writ of deceit. And now, by the Fine 
and Recovery Sabstitation Act (3 & 4 Wm. 4, e. 74) 
fines and recoveries of lands in ancient demesne, 
when levied or suffered in a superior court, 
may be reversed as to the lord by writs of 
deceit, but will remain good and valid as against 
the conusors thereof, and all persons claiming 
under them, as such fines and recoveries would 
have been if the same had not been so reversed by 
such writ of deceit. (Sec. 4.) It next proceeds to 
enact that fines and recoveries of lands in ancient 
demesne, levied or suffered in the manor court, 
after other fines and recoveries suffered in any of 
the superior courts, shall be as valid as if the 
tenure had not been changed ; and that in every 
other case where fines and recoveries, though levied 
or suffered in those courts whose jurisdiction may 
not extend to the lands comprised therein, shall 
not be invalid on that account. (Sec. 5.) And 
it further enacts, that in every case where the 
tenure of ancient demesnes has been suspended or 
destroyed by fine or recovery in a superior court, 
and the lord should not have reversed the same 
before the Ist of January, 1834, and should not, by 
any law in force on the Ist day of the then present 
session of parliament, be barred of his right to 
reverse the same, such lands, provided within the 
last twenty years immediately preceding the 1st of 
January, 1834, the right of the lord shall have been 
acknowledged or recognised, shall again become 
parcel of the manor and become subject to the same 
rents, heriots, and services, as they would have been 
subject to if such fine or recovery had not been 
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leried or suffered ; and that no writ of deceit for 
the re^enal of any fine or common recovery 
■honld be brought after the 31at of December, 
1833. (Sec. 6.) 

Cuttomary lands of the duehp of Cornwall.-^ 
Before I take leave of this part of mj fobjeet, it 
will be proper to make a few remarks npon some 
important alterations that hate been made in the 
customary lands of the ancient duchy of Cornwall, 
by the recent statute, 7 & 8 Vict. c. 105. These 
lands are holden of certain manors, termed asses- 
sionable manors, of which the Duke of Cornwall is 
the lord, under a charter granted by King Edward 
the Th^d. The estates of the tenants are styled 
conventionary tenements, and were held under 
grants made and renewed at the assession courts, 
once in seven years, upon surrender and admittance 
of the tenant being considered to be held as cus- 
tomary estates of inheritance, with a perpetual right 
of renewaL Latterly, however, disputes arose be- 
tween the officers of the duchy and the conven- 
tionary tenants with respect to the minerals, which 
although undoubtedly the property of the Duke of 
Cornwall, his right to enter on the tenements for 
the purpose of working any mines was disputed ; 
and inconsequence of these misunderstandings, and 
it seems, also, some differences respecting the boun- 
daries, no assessionable courts were held subse- 
quently to the year 1833. At last, commissioners 
were appointed to ascertain the rights of the differ- 
ent parties; and, to carry out this important object, 
the Act now under consideration was framed. This 
Act (7 & 8 Vict. c. 105) recites first the facta just 

YOL. II. M 
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before aUaded to, and that it wai expedient that the 
estates of the tenants in the conTentionary tene- ' 
ments should be eonverted into freehold , on the 
terms and conditions thereinafter mentioned ; and 
tiiat the rights of the Dnke of Cornwall, and aU 
Other persons, in respect of the mines, minerab, 
stone, and substrata of the said oon^entionary te- 
nements, should be established and regulated, which 
could not be effected without the aid and authority 
of Parliament. It then proceeds to confirm the es- 
tates of the conrentionary tenements, granted at the 
last assession courts for the manors mentioned in 
the first schedule annexed to the Act, and which, if 
duly renewed, would have been held as such con- 
▼entionary tenements, continuously for sixty years 
or more, before tiie Ist of May, 1844, and for the 
same estates and interests as the same would have 
been held, if the grants thereof had been duly re- 
newed ; but subject, nevertheless, to the accustomed 
fines for renewal, heriots, rents, payments, fees, 
and services ; and subject to all existing rights of 
the Duke of Cornwall, and his lessees, and other 
persons clsiming under him, with respect to mines, 
minerals, stone, and substrata. (Sec. 1.) It next 
proceeds to appoint commissioners to inquire and 
sisoertain what lands and tenements in the several 
manors mentioned in the schedules annexed to 
the said Act, were held as conventionary tene- 
ments, and the boundaries, identity, and situa- 
tion of all such tenements, for the period therein 
set forth (sees. 2 to 31) ; and directs the 
commissioners, when they shall have made all 
such inquiries^ to midce an award in writing 
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tmder their hands, and to annex to rach award a 
map or maps, and thereby to distio^iBh, specify, 
snd determine what lands and tenements had been 
holden as conventionary tenements within the said 
•ereral manors respectively for the last sixty years. 
(Sec. 31.) And snch award is declared to be 
bindinf and condosiTe on the Dake of Cornwall, 
and all persons whomsoever. (Sec. 40.) And all 
and singular the tenements therein determined to be 
conventionary are made of freehold tenure, and to 
be for ever thenceforth held of the Duke of Corn- 
wall in free and common socage of the manor of 
which the same tenements had theretofore been held ; 
charged, however, with the payment to the Duke of 
Cornwall, as lord of such manors respectively, of 
all arrears of rents, fines, acknowledgments, heriots, 
fees, payments, or services, and of snch annual 
sum as should be directed to be payable thereout 
respectively, and that the Duke of Cornwall should 
have the same remedies for recovering the same as 
for rent reserved on a demise. (Sec. 41.) The 
Act does not, however, confirm conventionary tene- 
ments first granted within sixty years (42) ; still 
it provides that where such grants have been made, 
if it shall appear to the Duke of Cornwall that the 
drcnmstances under which such grant has been 
made are such as would reasonably and fairly en- 
title the person in possession, by virtue of such 
grant, to compensation for the loss of his beneficial 
interest in respect thereof, then it should be lawM 
for the Duke of Cornwall to grant or demise snch 
conventionary tenement to such person for snch 
^erm, estate, or interest, and subject to such rent,; 

M % 
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menrations, conditions, and agreementi, as to the 
said Duke of Cornwall shall seem to be just and 
reasonable in referenoe to such drcamstancea as 
aforesaid ; but so, nevertheless, that all tenements so 
granted or demised shall continue and be part and 
parcel of the demesne lands of the manor within 
which the same are situate, and shall be held of the 
same manor accordingly. (Sec. 43.) The commis- 
sioners are also empowered to award lands in com- 
pensation of common of pasture, or of turbary. 
(Sec. 44.) And immediately after the said award, 
erery oonyentionary tenement which should there- 
upon become holden in free and common socage, 
should stand limited and settled to such uses, upon 
such trusts, and such powers, provisoes, and agree- 
ments, as should most nearly correspond with the 
interests, uses, and trusts, which, before the making 
of such award, were, according to the custom of the 
said manor, subsisting, or capable of taking effect 
in such conventionary tenement ; but sOf neverthe- 
less, that (subject and without pr^udioe to such 
estates, interests, uses, powers, provisoes, and 
agreements, as shall be then subsisting and capa- 
ble of taking effect) every such tenement, and 
every estate and interest therein, should, at all times 
after the making of the said award, descend, devolve, 
be conveyed and assured, according to and in every 
respect subject to the laws according to which other 
tenements holden in free and common socage de- 
scend,' devolve, are conveyed and assured, and sub- 
ject ; and that every such freehold tenement, and 
every estate and interest therein, should be subject 
and liable to all claims and demands, if any, to 
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which the conTcntionary tenement out of which the 
same was conyerted was subject or liable, imme- 
diately before such conversion, other than claims 
and demands by the Duke of Cornwall, as lord of 
the manor of which the same is hdd. (Sec. 46.) 
The Act afterwards enacts, that all mines and me- 
tallic minerals under the conyentionary lands are to 
belong to the Duke of Cornwall (sees. 53, 54), who 
is thereby empowered to enter and work them, 
making compensation for the damage to the surface, 
and for use of stone and water (sec. 55) ; which 
compensation, in case of dispute, is to be settled by 
two justices, or by the Tice-warden, at the option of 
the party liable. (Sees. 56, 57.) But where such 
entry is to be made for the purpose of working 
mines of any but the waste lands, the Duke of Corn- 
wall is directed to give one calendar month's pre- 
vious notice in writing of such intended entry to 
the occupier of such lands. (Sec. 60.) And all 
lessees or other persons (other than the Duke of 
Cornwall), who shall intend to enter as aforesaid, 
other than on the waste lands, may be compelled to 
give security for any surface damage he may do to 
the property. (Sec. 61.) But the Duke of Corn- 
wall himself is not to be liable for any damage done 
by his lessees (sec. 66) ; nor is any compensation 
to be allowed for damage done to the waste or 
demesne lands. 

Claims of the duchy, how to be barred by Statutet 
qf Limitation. — The Statutes of Limitation were 
for the most part considered inapplicable to the 
lands and possessions of the duchy of Cornwall, to 
remedy which the above-mentioned stat. of 7 & 8 
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Vict, enacts, that the daims of the Duke of Com* 
wall ahall general! j be barred at the end of sixty 
yean (sec. 71) ; that his claims shall not be kept 
alive by patting a manor in charge of which the 
land shall be part (sec. 72) ; that his claims to 
mines shall be barred by the possession of the land 
and exclnsiyely working the mines for sixty years 
(sec. 73) I or by the absolnte possession of the land, 
independently of the Duke of Cornwall, for 100 
years. (Sec. 74.) But time, as to reversions, is 
not to begin to run till they fall into possession 
(sec. 76) ; nor to hereditaments which have beoi 
granted for limited estates, until such estates fail. 
(Sec. 77.) Neither will this Act bar the duke as 
to the property comprised in the award (sec. 81) ; 
nor affect the privilege of tinners (sec. 84) ; nor 
extend to the royalties, liberties, offices, &c. let in 
convention ; nor to navigable rivers, estuaries^ 
branches of the sea or seashore (sec. 86) ; nor affect 
the Act of 2 & 3 Wm. 4, c. 100, for shortening the 
time required in claims of nwdtu deeimandi, &c. 
(Sec. 87.) 



U7 



CHAPTER II. 

ON INCUMBRANCKS. 

I. Of the various Kinds of Incumbrancbs. 

1. Incumbrances wMch are Matters qf Title. 

2. Incumbrances which are Matters qf Conveyance 

only, 

II. Of Protection against prior and inter- 
mediate Estates and Incumbrances. 

1. Protection at Law. 

2. Protection in Equity, 

3. Of Notice. 

SECTION I. 

of the various kinds of incumbrances. 

1. Incumbrances which are Matters qf Title. 

2. Incumbrances which are Matters of Conveyance 

only. 

Having said thus much about estates in real 
property, and the terms by which they may be 
created, settled, and disposed of, it next becomes 
my duty to offer some remarks upon incumbrances. 
This subject affords matter of most important con- 
sideration in the investigation of titles, and the 
nature and quality of every kind of incumbrance 
ought to be thoroughly understood, as also how far 
courts of law and equity will interpose to protect 
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a purdiaaer agamst them ; for apoa this doctrine 
must the practicability of conferring a marketable 
title oftentimes depend. If the incumbrances are 
of that nature that the yendor is unable to discharge 
the property from them, they must ^rove a fatal 
objection to the title. Bat if, on the other hand, he 
can obtain a release or conveyance from the incum- 
brancers, the objection will then become merely 
matter of conveyance, which may be cured by the 
incumbrancers joining in the assurance. (3 Prest. 
Abs. 284.) By the concurrence, indeed, of the 
necessary parties, most incumbrances, eren that are 
matter of title, may be got rid of ; but as the 
vendor has not the power of commanding this con- 
currence, the purchaser will be entitled to treat the 
title as unmarketable whenever this defect occurs, 
and to abandon the contract accordingly. 

What incumhraneea are matters of tithy and 
what qf conveyance. — Incumbrances which are 
matters of title may be ranked under the following 
heads : — Executory devises, conditional limitations, 
conditions at common law, remainders not barrable 
(as remainders in a settlement, which are supported 
by a protector), leases, jointures, dower, curtesy, 
annuities and rent-charges, bankruptcy and insol- 
vency in the vendor, forfeitures, and powers. In- 
cumbrances which are merely matters of conveyance 
may be classified as mortgages, crown debts, judg- 
ments, statutes, recognizances, decrees, lis pendens^ 
debts, portions, and legacies ; and the legal estate 
being outstanding in trustees, satisfied mortgagees, 
or the trustees of attendant terms. 
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1. Incumbrances which are Mattert of Title. 

Of executory detfites, conditional linUtationi, 
and conditions at common law. — An executory 
devise cannot, generally speaking, be barred by the 
first taker ; consequently, where an estate is limited 
to one in fee-simple, with a limitation over by way of 
executory devise, no act of such first taker can bar 
such executory limitation over. {Pells r. Brownf 
Cro. Jac. 590.) But where the executory limita- 
tion over is to arise after an estate tail, it would 
then be in the nature of a conditional limitation ; 
and in that case a recovery would formerly, and a 
disentailing deed will now (unless there be a 
protector to the settlement who refuses his consent), 
effectually bar the estates depending on that event 
or condition, provided the assurances were com- 
pleted before the event or condition takes place. 
(Pager. Hayward, 2 Salk. 570; Gulliver dem, 
Corrie v. Ashby, 4 Burr. 1929 ; Fountain v. Gooch, 
4 Bac. Abr. (D) ; Driver dem. Edgar v. Edgar^ 
Cow. 379.) A condition at common law also 
forms a fatal objection to a title ; because no act of 
the party whose estate is burdened with it can 
defeat such condition ; nor has he any power to 
compel the party entitled to the benefit of it to 
release his right therein, however large the amount 
of compensation he may offer. Still it is not such 
a defect as to be absolutely without remedy, for if 
the party entitled to the benefit of the condition is 
labouring under no legal disability, and chooses to 
release his claim and interest, he may clearly do so, 
and then the defect will be cured* The existence 
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of a protector to a settlement who refases to con- 
sent will always be a fatal objection to a title, 
as, without such consent, nothing more than a base 
fee can be conveyed to the purchaser, and no court 
of law or equity can compel such protector either 
to give or withhold his consent to the disposition of 
the tenant in tail. (Stat. 3 & 4 Wm. 4, c. 74, 
88. 34, 35, 36, 37.) 

LeMea, — Mr. Preston, in his valuable Treatise 
on Abstracts, p. 400, remarks that ** leases are, or 
are not, to be considered as incumbrances, accord- 
ing to the terms of the contract. Sometimes the 
object is to obtain the possession, or for the sake of 
granting a lease for the utmost value to the old or 
to a new tenant. Under these circumstances, a 
lease which deprives a purchaser of the possession, 
or which deprives him of the right to have the full 
▼alue from the tenant, is an incumbrance of the 
most serious nature. In some instances," he adds, 
** such an incumbrance is a fit subject for compensa- 
tion by abatement of the purchase-money ; in other 
instances, as where a farmer or a gentleman buys 
for occupation, it is a ground for a court of equity 
to rescind the contract, or to withhold relief when 
the vendor applies for a specific performance.'' 

It does not, however, appear that questions have 
often arisen upon this subject, the cause of which is 
probably owing to the circumstance of its being 
well known to the Profession, that the simple act of 
possession by a tenant is constructive notice of a 
lease, and the terms under which it is held ; and 
this renders it incumbent on a purchaser to take 
notice of the nature and extent of the tenant's 
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intei^, which if he fails to do, he most abide by 
the coniequeiiceB of hiB neglect. {Taylor t. 8tib' 
bert, 2 Yes. 437 ; Denn ▼. Cartwriffhi, 4 East, 29.) 

Jointureg, dower, eurietyj annuiiiei, and rent' 
ekarget, — Jointurei, dower, cartesy, annoities, and 
rent-charges are matters of title; for parties so 
entitled have a right independently of the vendor, 
and are under no obligation, or capable of being 
compelled by him, to concur in the conveyance, or 
to release their interest in the property, whatever 
compensation he may offer them for so doing ; and 
whenever the concurrence of a party is requisite, 
who is not bound to join, the title can never be 
considered perfect, until it be shewn that such con- 
eurrence has been given. {Letoin v. Guet/, 1 Russ. 
325, 329 ; and see Elliott v. Merryman, Barnard, 
82 ; Wynn v. WUliami, 5 Yes. 130 ; Page v. 
Adam, 10 L. J. 407, N. S.) 

Bankruptcy, insolvency, forfeiture, ^c. — > 
Bankruptcy and insolvency in the vendor will also 
be a fatal objection to the title, as the bankrupt or 
insolvent has no longer a power of disposition over 
the property. (See further on this subject, ante, 
vol. i. pp. 163 — 170.) The like observations are also 
applicable to persons who have done any act that 
would cause a forfeiture of their estate. (See anti, 
vol. i. p. 177, et seq,) 

Powers, — ^Whether a power is to be treated as 
an incumbrance will depend upon whether it is 
vested in the vendor or in a third party. If vested 
in the former, as he may extinguish it by his ap- 
pointment, it will be no incumbrance. But when 
the power is vested in a third party, then to the 
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extent to which inch power may be ezercifled, it 
mast be considered as an incnmbrance, and to that 
extent the title must be treated as defective, which 
can onlj be gotten rid of where an effectual release 
can be obtained of the benefit to arise from such 
power (3 Prest. Abs. 287) ; still, it seems that 
where a power is wholly collateral, or, in other 
words, is conferred upon a person who has no estate 
or interest in the land, it is incapable of being re- 
leased or extinguished by any mode of assurance 
whatever, though it is clearly otherwise with regard 
to powers appendant or in gross. {Albany* $ case, 
1 Rep. 110, n,h\ Digge*i case, ib. 173, n. a; 
Edwards v. Slater, 3 Bulstr. 30 ; Bird v. Christo- 
pher, Sty. 389 ; King v. Melling, 1 Ventr. 225 ; 
Samle v. Blacket, 1 P. Wms. 777.) It will not, 
therefore, be irrelevant in this place to attempt to 
point out the distinction between these severalkinds of 
powers, which may be classified as collateral powers, 
powers appendant, and powers in gross. A collateral 
power is where the party to whom it is limited 
takes no estate or interest whatever in the land — 
as, for example, where a power is given to execu- 
tors to sell their testator's real estate. A power 
appendant is where the use or estate to be created 
by the power takes effect in possession during the 
continuance of an estate, which the donee hath in 
possession or remainder, and therefore wholly or 
partiaUy. overreaches it ; as in the instance of the 
power usually reserved in settlements to tenants for 
life to make leases, and to sell and exchange the 
settled property. And powers in gross are where 
the person in whom they are vested has an estate 
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in (he lands; bat the estate to be created vnder 
the power is not to take effect until such estate is 
determined ; and therefore does not, as in the in- 
stance of an appendant power, overreach the estate 
of the donee. Such is the power of jointnring 
commonly inserted in marriage-settlements. (Ed- 
wardt T. Slater f Hard. 410.) And where a person 
takes distinct estates nnder the same settlement, 
the same power is sometimes a power appendant 
with respect to one estate, and a power in gross 
with respect to the other. Thus, where land is 
limited to the use of A for life, remainder to his 
sons successively in tail, with remainder to the heirs 
of his body, with a power to jointure and to create 
a term for securing the same, these powers in re- 
spect to A's estate for life are powers in gross ; and 
in respect of his remainders in tail, are powers ap- 
pendant. (Co. litt. 342, b. n. ; Com. Dig. 146.) 
It would also seem that a power for a tenant for 
life to appoint his estate amongst his children, 
would also fall within the terms of a power in 
gross, because, like a jointure, it is not to 
take effect until after the determination of 
the donee's estate ; but for all this, the Profession 
were formerly in the habit of treating it as a col- 
lateral power, or a mere right of selection amongst 
certain objects, and incapable of being extinguished 
by any act of the donee, and many titles were ob- 
jected to in oonsequoice. But this doctrine has 
been completely oyermled by recent decisions^ 
which haye expressly determined that a power of 
this kind may be destroyed. (Homer ▼. Swmmf 
1 Turn. & Boss. 430 ; BtekUy t. Gueei^ 1 Rns8« 
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& Myl. 440 ; Smith t. Death, 5 Madd. 371 ; 
1 Bligh. 15.) In point of fact, no difference in 
quality exists between a power for a tenant for life 
to make a jointure after his death, or to appoint 
amongst his children at that period. Both confer 
a power of selection or specification; neither the 
one nor the other takes effect out of his interest, for 
the estates appointed cannot possibly take effect 
until his interest is determined ; but both taking 
effect after that determination, are powers in gross, 
and not powers collateral, and may be extinguished 
bj release to any one who has an estate of freehold 
in the lands, whether in possession or reversion. 
(Albany*8 case, 1 Rep. 110 ; West ▼. Bemey, 
1 Russ. & Myl. 431 ; Bickley t. Quest, 1 Russ. 
& Myl. 440.) 

All estates which the power cannot overreach 
are incumbrances, — Mr. Preston obsenres, that as 
often as a title is derived under a power, it is of 
importance to treat as incumbrances all estates 
which cannot be overreached and defeated by the 
exercise of it. For, as he justly proceeds to remark, 
the power may overreach some of the estates with- 
out affecting others of them ; as in the instance of 
a title in which A is tenant for life, with remainder 
to B in fee, and there is a settlement by both of 
them to the use of A for life, with various re- 
mainders over, with a power to sell without preju- 
dice to the estate for life, or with a power to revoke 
all the uses, except the uses bj which the estate for 
lifb is limited ; which, he adds, is only one of the 
numerous and almost infinite examples which might 
be adduced on this point, (See 3 Prest. Abs. 287.) 
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2. J^tewnbranees which are Matters qfCorweyanee 

only, 

Incnmbranoes, howerer great in amount, form 
no objection to the title where it is in the vendor's 
power to get them in, or to compel the incambran- 
oer to join in the conveyance, notwithstanding snch 
charges should eioeed the actaal amount of the 
purchase- money. (Toumeetid v. Champemoum, 1 
You. & Jerv. 449.) 

Mortgages, — It seems that mortgages were for- 
merly considered to form not only a matter of con- 
veyance, but of title also ; but they are now deter- 
mined to be merely matter of conveyance ; conse- 
quently, where an estate is contracted to be sold 
free from incumbrances, and upon the production 
of the abstract of title it appears that the estate is 
subject to a mortgage, it will form no objection to 
the title ; because it is in the power of the mort- 
gagor, until barred by foreclosure, to compel the 
mortgagee to reconvey, on payment of principal, 
interest, and costs. (Stephene v. Ouppy, 1 Yon. 
& Jerv. 450, cited ; Raweon v. Tatburgh, ib. cited ; 
Toumtend v. Champemown, ib. 449.) But it 
seems that if, by the terms of the mortgage, the 
mortgagor is, by his own act and deed, precluded 
from compelling the mortgagee to recovery, — as 
where, by the terms of the mortgage, the mortgage 
is not to be jredeemed until the expiration of some 
specific period, which will not expire before the 
time of completing the contract, — then the mortgage 
will become a matter of title ; the mortgagor hav- 
ing no power to compel the mortgagee to reconvey 
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before such specified period shall have elapsed, and 
without whose concurrence no legal title can pos- 
sibly be conferred. 

Crfiwn debts. — Formerly the Crown had a lien on 
the real estate of all receivers being immediate 
accountants, or their sureties, not merely from the 
time of their appointment to the office {Attorney' 
General ▼. Ruby, Hard. 378 ; Dodington*8 case, 
Cro. Eliz. 545 ; NieholU ▼. How, 2 Vem. 389 ; 
Braney t. Dawson, 2 Str. 978 ; WUde t. Forte, 
4 Taunt. 334), but eren when the debt had been 
contracted subsequent to the alienation (10 Co. 55, 
56 ; Rex t. Rawlings, 12 Pri. 834), upon the prin- 
ciple (though rather a harsh one, it must be con- 
fessed, as far as an innocent purchaser is concerned) 
that all lands being held mediately or immediately 
of the Crown, are considered as bound for 
the payment of such debt, in just the same man- 
ner as if there had been a resenration to that 
effect on the original grant (Bac. Abr. tit. 
" Execution ;" Cross on Lien, 121) ; nor can 
eren a term of years assigned to attend the inherit- 
ance be relied on as a protection against crown 
debts in favour of a purchaser ; for though it seems 
that if he purchases without notice of the incum- 
brance, and can get a term assigned to him that has 
never been assigned to attend for the crown debtor, 
it will be a protection ; yet it will be otiierwise 
where it has been assigned for such crown debtor, 
and the term will, in the latter case, be subject to 
the crown debt. {Re» t. Lamb, 13 PrL 649 ; 
Bew ▼. Son, ib. 655, cited. See sSao Rex ▼. 8t* 
John, 2 ib. 317 ; Rexr. Homer,ih. 394.) Nothing, 



MATTXBS OF CONVBTANCI. 177 

in fact, bat a quietus ento^ ap of record, could have 
conferred a good title aa against the Crown. But 
the harshness of the law has been mitigated by 
recent enactments (2 Geo. 4, c. 121 ; 2 Vict. c. 11 ; 
7 & 8 Vict. c. 90), under which a purchaser or mort- 
gagee will not now be affected by Crown debts, un- 
less they are duly registered in pursuance of the 
statute 2 Vict. c. 11, s. 8. The same statute also 
directs that it shall be lawful for the commissioners 
of the Treasury, upon payment of such sums of 
money as they may think fit into the receipt of her 
Majesty's Exchequer, by writing under their hands, 
to certify that the lands of any Crown debtor shall 
be held by the purchaser or mortgagee thereof, 
exonerated from all claims by the Crown. (Sec. 10.) 
Trust estates are liable to Crown debts in like 
manner as legal estates. {Rexw.SmithfMcCM, 417.) 
It seems, also, that estates i^vr autre vie are bound 
in the same manner as estates of inheritance (Comb, 
291 ; Man. Exch. 541 ; 3 Prest. Abs. 309) ; but it 
appears doubtful whether copyhold or customary 
estates are bound at all ; and leasehold estates, it is 
quite dear, are only bound from the teste of the 
.writ of extent ; so that a sale of property of that 
description completed previously will be valid even 
as against the Crown. {Vrury v. Mann, 1 Atk. 
96 ; Aldrich v. Cooper^ 8 Yes. 394.) This lien of 
the Crown extends only to the lands of receivers or 
public officers being immediate accountants to the 
Crown, and their sureties ; and therefore a simple 
contract debt due to the Crown, will not bind the 
land of the debtor m the hands of a bond fide pur- 
chaser, who, without fraud or covin, buys from a 

VOL. II. N 
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simple-contract debtor of the Crown. {Rex v. 
Smith, Wight. 34.) Neither is the collector of 
assessed taxes of a parish, though liable, to an 
immediate extent a collector or receiver of money 
for the use of the Crown within the statute of 
13 Eliz. c. 4, s. 1 ; for he is not appointed by the 
Crown ; he is not a servant of the Crown ; he is 
appointed by other persons : neither does he give 
security to the Crown ; the security he gives is to 
other persons ; he is therefore merely an ordinary 
simple-contract debtor, and no further subject to 
the process of the Crown than every one who has, 
guocunque modo, money of the Crown in his hands. 
(Casberd v. Ward, 6 Pri. 411.) 

Judgments, — Judgments were formerly no more 
than a general lien upon the lands (13 Edw. 1, 
Stat. 3), of which only one undivided moiety could 
have been taken under an elegit {Fenny v. Durant, 
1 B. & A. 40), and did not affect copyhold estates. 
{Cannon v. Pack, 2 Eq. Ca. Abr. 226, pi. 6 ; 
Vin. Abr. tit. "Copyhold" (O.E.); Drury v. 
Mann, 1 Atk. 95 ; Rex v. Lisle {Lord), Park, 195 ; 
Morris v. Jones, 2 B. & C. 432.) But now, by the 
statute 1 & 2 Vict. c. 110, judgments are made to* 
operate as an actual charge on the lands (s. 13) ; 
the sheriff under a writ of elegit is now empowered 
to deliver the whole instead of a moiety ; and the 
right of execution is extended so far as to take in 
and comprehend all such lands, tenements, rectories, 
tithes, rents, and hereditaments, including lands of 
copyhold or customary tenure, as the person against 
whom execution is so sued, or any person in trust 
for him, shall have been seised or possessed of at 
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the time of entering up of snch jndgmenti or at 
any time afterwards, or orer which the person shall, 
at the time of entering up such judgment, or at any 
time afterwards, haye any disposing power which he 
might, without the assent of any other person, 
exercise for his own benefit, in like manner as the 
sheriff might then make and deliver execution of 
one moiety of the lands and tenements of any per« 
son agamst whom a writ of elegit was sued out. 
With respect to copyholds, however, there is a pro- 
viso, that such party suing out execution, and to 
whom any copyhold or customary lands should be 
delivered in execution, should be liable to render to 
the lord of the manor, or other person entitled, all 
snch payments and services as the person against 
whom such execution shall have issued would have 
been bound to render in case such execution had not 
issued ; and that the party so suing out such exe- 
cution, and to whom any such copyhold or cus- 
tomary lands shall have been so delivered in execu- 
tion, shall be entitled to hold the same until the 
amount of such payments, and the value of such 
services, as well as the amount of the judgment, shall 
have been levied. And with a further proviso, that 
as against purchasers, mortgagees, and creditors, 
who shall become such before the time appointed 
for the commencement of this Act, such writ of 
elegit would have no other or greater effect than a 
writ of elegit would have had in case the Act had 
not passed. (Sec. 11.) Nor will a judgment, al- 
though duly registered, be binding on purchasers 
beyond the term of five years from the date of the 
entry thereof, unless a like memorandum or minntei 

N 2 
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as was required in the first instance, is again left 
with the senior master of the Court of Common 
Fleas within five years before the ezecnticm of the 
oonTeyance to the porchaser. (Sec. 4.) 

Judgment by tenant in tailf how far binding. — 
A judgment by a tenant in tail will now be binding, 
not only on the issue in tail, but on the remainder- 
man also, where the tenant in tail could have barred 
the entail without the consent of the protector of 
the settlement. 

Statutes and recognizances, — ^Under statutes mer- 
chant, statutes staple, and recognizances to indiyi- 
duals, the lands and body, and leases and chattels, 
may be seized and taken in execution, and will be- 
come an actual charge upon the land. Formerly the 
enrolment or docketing of recognizances, as re- 
quired by the Statute of Frauds, 29 Car. 2, c. 3, 
s. 18, and other subsequent enactments (5 Anne, 
c. 18 ; 6 Anne, c. 35 ; 7 Anne, c. 20; 8 Geo. 1, 
c. 25 ; 8 Geo. 2, c. 6), to render them bindmg on 
a bond fide purchaser, were unnecessary in the case 
of recognizances on account of the Crown, and 
of obligations in the nature and of the quality of 
statute staple. But now, by the statute 2 Vict. c. 11, 
no judgment, statute, or recognizance which shall 
thereafter be entered in the name of her Majesty, 
shall affect purchasers, unless duly registered in 
pursuance of the directions of that Act. (Cross on 
Lien, 127.) 

Decrees. — Decrees and orders of courts of 
equity, and all orders of the Lord Chancellor, or 
of the Court of Review in matters of bankruptcy, 
and all orders of the Lord Chancellor in matters of 
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Iimaej, whereby any ran or mms of money or 
costs shall be payable, will haye the operation and 
effect of a jodgment, and be binding on purchasers 
accordingly. (1 & 2 Vict c. 110, ss. 18, 19.) 

Lm pendent. — ^A person who purchased whikt a 
snit was pending concerning the property, was sup- 
posed, in law, to hare constmctive notice of it, and 
therefore bound by the consequences. {Preeton t. 
Tubbint 1 Vem. 392; Wonley v. Scarborough 
{Earl of)t 3 Atk. 392.) There was one exception, 
howerer, to this rule, which was in the case of a 
third mortgagee, who, during the pendency of a suit, 
was permitted to gain priority oyer a second mort- 
gagee, by obtaining a legal estate of a first mort- 
gagee. {RobiniOH ▼. Daviion, 1 Bro. C. C. 63 ; 
3 Prest. Abs. 356.) But now, under the recent 
Stat. 2 Vict. c. 11, purchasers will not be affected by 
any litpendene^ unless a memorandum of such suit 
is duly registered in pursuance of that Act. (Sec. 7.) 

Debts, — Debts when charged on real estate are 
incumbrances, and a purchaser should be satisfied 
that they are discharged before he accepts the title. 
Where, however, lands are charged with the pay- 
ment of debts generally, without any mention being 
made of the persons to whom such debts are due, 
the purchaser is, firom necessity and general con- 
▼enienoe, exempt from the obligation of seeing that 
they are discharged. (BlUott ▼• Merryman, Bam. 
78 ; Walker t. Smallwood, Ambl. 676 ; Walker ▼. 
Fkmutead, 2 Kenyon, pt. 2, p. 57 ; Doranj, Wilt' 
ekiret 3 Swanst. 1 699 ; Willianuon t. Curtie, 3 Bro. 
C. C. 96 ; Bailey t. Ekini, 7 Yes. 323; Balfour t. 
Wellandf 16 ib. 151 ; Shaw t. Borrer^ 1 Keen, 559 ; 
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and tee 3 Prest. Abs. 360.) But it if otherwise if 
the debt! and creditors are ascertained, or the 
debts are scheduled, or there has been a decree ; 
in either of snch cases it will become the duty 
of the purchaser to see that all the charges are 
duly satisfied, otherwise he must be content to 
take the lands burdened with them. (Duneh t» 
Kent, 1 Vem. 260 ; Spalding ▼. Shalmer, ib. 301; 
Abbot y. Gibbi, Eq. Ca. Abr. 358, pi. 2 ; ElHoti t. 
Menymafif Bamardist. 78, 81.*) Except, indeed, in 
those instances in which he is, from the nature of the 
trusts, or, as now generally happens, by an ezpreis 
provision in a deed, will, or Act of Parliament, ex* 
empted from the obligation of appl3^g his purchase* 
money in the payment of the debts. Nor does the 
rule aboTC laid down affect leasehold estates sold by 
executors or administrators in that character, they 
being intrusted by law with the power of sale for the 
purpose of raising money for payment of creditors; 
and a purchaser from such personal representatiyes 
is not bound to interfere in the application of the 
money beyond the discharge of those incumbrances 
which exist independently of the will as mortgages 
or the like, &c. (3 Prest. Abs. 259, 260 ; 1 Inst. 290.) 
Nor will it be necessary where real estate is deyised 
for the payment of debts, that the purchaser should 
inquire whether more is sold than is sufficient for 
that purpose ; for if this be done, it will not be 
allowed to turn to the prejudice of the purchaser^ 
for he is not bound to enter into the account ; and 
the trustees cannot sell just so much as is sufficient 
to pay the debts. {Spalding y. SAalmeTf 1 Vem* 
301, 304.) 
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DUtinction between ehargee for paymnemi ef d^te 
and ieffaeie»f and ehargee for legaeUe oiUy. — It 
miut be remembered abo that there if a distiiiction 
between charges for debta and legacies, and charges 
of legacies only on derised estates; for in the for* 
mer instance, as we hare already seen, a purchaser is 
discharged from seeing his money applied either in 
discharge of the debts and legacies ; but when 
legacies only are diarged upon real estate beneficially 
devised to a purchaser, who has notice of the will, 
the legacies will continue in equity to be a charge 
upon the estate, and the purchaser would be bound 
to see his purchase-money applied in discharge of 
them. (Drapers* Company ▼. Vardiey, 2 Vem. 
662 ; Smith ▼. Alterhy, 2 Freem. 136 ; 7b«r9t7/« 
T. iVatffA, 3 P. Wms. 307 ; Tompiine v. Tomp- 
Hne, Pre. Cha. 399; Wigg r. Wigg, I Atk. 
384 ; Manning ▼. Herbert, Ambl. 575 ; Horn v. 
Horn, 2 Sim. & Stn. 438 ; Rogers t. Rogers, 6 
Sim. 364.) But where a will creating a trust or 
power to seU authorizes the trustees to give receipts 
for the purchase-money, the purchaser will be dis<- 
charged from all responsibility respecting it, and 
will be in nowise bound to see that it is properly ap* 
plied. And eren where there is no power to give 
receipts annexed to the trusts for sale, still if the 
time of sale is arrived, and some of the cestui que 
trusts are infants, and as such incapable of signbig 
receipts, the receipts of the trustees will be a suffi- 
cient discharge. (Sowarsby ▼. Z>a«y, 4 Madd. 142.) 
And; in Lavender v. Stanton (6 Madd. 46), Sir J. 
Leach observed, that the power of giving a dis- 
charge must necessarily be implied in a case of 
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this kind, because of the children being incapabld of 
joining in the reodpti ; otherwise the power of tale 
would be nugatory. 

Purchager/rom heiff whether bound by debts ef 
aneeetor, — A purchaser, who buys of an heir or 
devisee, is not bound by the specialty debts of the 
ancestor or testator, unless he had notice of them, 
notwithstanding the heir himself would undoubtedly 
have been so ; and although a distinction has been 
contended for between purchasing from a devisee 
and an heir, and it has been contended that it was 
only in the latter case a purchaser would be so pro- 
tected (Mathewe y. Jonee, 2 Anstr. 506), the dis- 
tinction cannot be supported, for a bond fide pur- 
chaser for valuable consideration is as much entitled 
to protection when purchasing from the one as from 
the other. It has also been determined that, neither 
by the common law, nor under the statutes 3 & 4 
Wm. & M. c. 14, and 47 Geo. 3, c. 74, are the 
real assets descended or devised charged with the 
debts of the ancestor or. testator. What those Acts 
effect is, to render the heir or devisee personally 
liable to answer the value of the assets. ( Timbrel v. 
Timbrel, 8 Sim. 253.) And the like rule holds 
with respect to estates rendered liable to simple 
contract, as well as to specialty debts under the 
recent enactment 3 & 4 Wm. 4, c. 104. The pay- 
ment of a legacy has been considered as good proof 
of the payment of debts ; but this seems to be lay- 
ing down the rule rather too broadly; for such 
payment amounts to presumptive evidence only, 
and is open to be rebutted by shewing that debts 
aatnally exist. 
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Legaeiet, — ^When legacies are charged on real 
estatei the parchaser should be satUfied not only 
that they have been paid, bnt ako that the lands 
hare been exonerated from the charge by the lega- 
tees. Where, however, there is a general diarge of 
debts and legacies, and the debts are to be paid, 
either in terms or by constmction, prior to the lega« 
des, then as the purchaser is not obliged to see his 
pnrchase-money applied in payment of the debts, he 
is in like manner released from seeing it applied in 
payment of the legacies. (3 Prest. Abs. 361 ; Walker 
T. Smallwood, Ambl. 676 ; Wiliianuon t. Our/it, 
3 Bro. C. C. 96 ; Walker t. Flamttead, 2 Keny. 
pt. 2, p. 57 ; Newell ▼. Ward, Neis. 38 ; see also 
Ram. on Assets, 93.) Mr. Preston, howeyer, suggests 
that there seems to be one exception, or at least a 
case calling for caution, and imposing on a pur- 
chaser the obligation, or, at any rate, the prudence, 
of seeing to the application of his purchase-money. 
This, he continues to observe, occurs when the pur- 
chaser has full, clear, and distinct knowledge, by 
admission or from circumstances, that all the debts 
have been paid, and that the legacies are the only 
remaining incumbrances. (3 Prest. Abs. 361.) So 
if there be a charge of certain specific sums, as 
3,000/. for A. and 5,000/. forB.; and then the 
surplus, after pajrment of these legacies, is made a 
fund for the payment of debts, and subject thereto, 
the residue is given to the devisee, it will be incum- 
bent on the purchaser, notwithstanding the charge 
of debts, to have the sums of 3,000/. and 5,000/. 
paid to the legatees of those sums. {Foulkee t. 
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Garwyn, Dec. 1818, cited 3 Prert. Abt. 363 $ ftnd 
tee Braitkwaite t. Britain^ 1 Keen, 206.) 

Portiotu, — ^The above remarks respecting IsgtL^ 
cies are equally- applicable to portions charged on 
teal estate. One main cause of difficulty which 
often occurs with respect to incumbrances of the 
latter kind, is the absence of any release or other 
Batis&ctory proof of their having been paid, or of 
releases having been taken from incompetent par-» 
ties, as infants, or persons who were not duly qua* 
lified, as executors of an executor who had never 
proved the testator's will. Circumstances of thia 
kind have often caused considerable difficulty, and 
it becomes necessary to consider whether circum* 
stances afford a presumption of their discharge 
by the lapse of time without claim, — a presump- 
tion which is now greatiy strengthened by the new 
SUtute of Limitations, 3 & 4 Wm. 4, c. 27, s. 28, 
which prohibits any proceedings for the recovery 
of any money charged upon land after twenty years, 
unless in the meantime some part of the money, 
either principal or interest, shall have been paid, 
or a written acknowledgment given. {Paget v. 
F^ley, 2 Bing. N. C. 365.) 

lAen, — ^We have already seen (see antet vol. i* 
p. 98) that a vendor has in equity a lien on the pro- 
perty sold, for the whole or for any part of the 
unpaid purchase-money, which will also be binding 
on a third party who purchases with a knowledge of 
these facts (2 Stor. on Eq. 456 ; Cross on Uen, 
89; Hearh v. Boteler, Cary, Cha. Rep. 25 ; Walker 
T. Prestwick, 2 Yes. sen. 622 ; Gibbons y. Baddall, 
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2 Eq. Ca. Abr. 632 ; EUioU r. Edwards^ 3 Boi. 
& PnU. 181 ; Macrethj. Symmonds, 15 Yea. 329) ; 
bnt it will not affect a person who porchases bond 
fide without such notice ; nor will a mere deduction 
of the title to the estate from the first vendor by 
recital) in anywise affect him, for there was nothing^ 
in that to shew that the consideration-money was 
not dnly paid. (1 Bro. C.C. 302 ; Cross on Lien, 99.) 
Outstanding legal estate.'-^ The legal estate 
being outstanding, is, as I have before remarked, 
mere matter of conveyance, and will therefore form 
no objection to a title, even when vested in an infant 
or a lunatic, and this notwithstanding the latter has 
not been so found by inquisition. Several Acts of 
Parliament were from time to time passed for the 
purpose of obtaining these objects (7 Anne, c. 19 ; 
5 Geo. 1, (1) ; 5 Geo. 2, (1) ; 7 Geo. 4, c. 43), 
all of which have been repealed by the statute 
1 Wm. 4, c. 60. By this last-mentioned statute, 
the Lord Chancellor, where trustees or mortgagees 
have become lunatic, is empowered to direct the 
committees of such persons to convey, in the place 
of such trustee or mortgagee, to such person and 
in such manner as the Lord Chancellor shall think 
proper. (Sec. 3.) And the Lord ChanceUor may, 
even before inquisition, appoint a person to con- 
vey. (Sec. 5.) Infant trustees and mortgagees are 
also empowered to convey by the direction of the 
Court of Chancery, which conveyances are declared 
to be as effectual as if the infant trustee or mort- 
gagee had been at the time of making or execut- 
ing the same of the age of twenty-one years* (Sees. 
6, 7*) And where trustees of real estates are out 
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of the jurisdiction of, or not amenable to, the pro- 
cess of the Court of Chancery, or it shall be un- 
certain, where there are several trustees, which of 
them was the survivor, and it shall be uncertain 
whether the trustee last known to be seised is 
alive, or if he be known to be dead, it shall 
not be known who is his heir, or if such trustee 
seised as aforesaid, or the heir of any such trustee, 
shall neglect or refuse to convey such land for the 
space of twenty-eight, days next after a proper deed 
for making such conveyance shall have been ten- 
dered to him for his execution, then it shall be 
lawful for the said Court of Chancery to direct any 
person they may appoint for that purpose in the 
place of the heir or trustee to convey such land to 
such person and in such manner as the said Court 
shall think proper; and every such conveyance 
shaU be as effectual as if the trustee seised as 
aforesaid, or his heir, had executed the same. (Sec. 
8.) And the like powers are also conferred on the 
Court of Chancery where trustees of leasehold 
estates are out of the jurisdiction of the Court, or 
it shall be uncertain whether the trustee last known 
to have been possessed be living ; or if he or his 
executor shall refuse to convey within twenty days 
after a proper deed shall be tendered for execution. 
(Sec. 9.) And husbands of female trustees, and 
whether they be under disability or not, are to be 
deemed trustees within the meaning of this Act. 
(Sec. 19.) It afterwards proceeds to enact that 
the directions or orders of the Court under the au- 
thority of this Act are to be made upon petition. 
(Sec. 11.) And any committee, infomt^ or other 
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penon directed by Tirtne of this Act to make or 
join in any conveyance, may be compelled by sneh 
order to execnte the same in like manner as trus- 
tees of full age and sound memory and understanding 
are compellible to convey. (Sees. 13, 20.) This 
Act is also made to extend to trustees, notwith- 
standing they may have some beneficial estate or 
interest in the same subject, or may have some duty 
as trustees to perform ; but in every such case, and 
in every case of a mortgagee (not being a naked 
trustee), it shall be in the discretion of the Lord 
Chancellor, or of the Court, if under the drcnm- 
stanoes it shall seem requisite, to direct a bill to be 
filed to establish the right of the party seeking the 
conveyance, and not to make the order for such 
conveyance unless the decree to be made in such 
cause, or until after such decree, shall have been 
made. (Sec. 15.) 

Repretentaiives of vendors to be trustees, — The 
statute further enacts that where any land shall have 
been contracted to be sold, and the vendor shall die, 
either having received the whole or some part of the 
purchase-money, or not having received any part 
thereof, and a specific performance of such con- 
tract, either wholly or as far as the same remains to 
be executed, or as far as the same by reason of the 
infancy, can be executed, shall have been decreed in 
the lifetime of the vendor, or after his decease, and 
where one person shall have purchased an estate in 
the name of another, but the nominal purchaser shall, 
on the face of the conveyance, appear to be the real 
purchaser, and there shall be no declaration of trust 
from him, and a decree of the said Court, nther before 
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or after the death of such nominal purchaser, shall 
hare declared such nominal purchaser to he a trustee 
for the real purchaser, then and in every such case 
the heir of such vendor, or such nominal purchaser 
or his heir in whom the premises shall be vested, 
shall be and be deemed to be a trustee for the pur- 
chaser within the meaning of the Act. (Sec. 16.) 
It also further enacts that tenants for life, or other 
limited interest of estates devised in settlement and 
contracted to be sold, may be directed to convey 
after a decree for specific performance. (Sec. 17.) 
The provisions of the Act are also made to extend 
to constructive trusts, or trusts arising or resulting 
by implication of law ; but in every such case, where 
the trustee claims a beneficial interest adversely to 
the party seeking a conveyance, no order shall be 
made for his executing the same until it has been 
declared by the Court of Chancery, in a suit regu- 
larly instituted, that such person is a trustee for the 
person seeking the conveyance. It is, however, 
provided that this Act shaU not extend to cases 
upon partition, or cases arising out of the doctrine 
of election in equity, or to a vendor, except in any 
case therein before expressly provided for. (Sec. 
18.) 

Costs of petition^ by whom defrayed, — ^The costs 
of petitions, orders, directions, and conveyances 
under this Act may be ordered to be paid out of the 
property (sec. 25), and will fall on the party, or 
those claiming under him, through whose laches 
these costs have been incurred ; but the purchaser 
must be at the other costs of the conveyance. 
(Prytharch v. Havardf 6 Sim. 9 $ Midland Coun* 
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tiei Railway Company t. Wettcombt 11 Sim. 57 ; 
Mac. Law of Inf. 439.) 

Act not applieabe to mortgageet and their heir$» 
— ^The above-mentioned Act did not apply to mort- 
gagees or their heirs ; bat this evil was considered 
to be remedied by the statate 3 & 4 Wm. 4, c. 23, 
which abolished escheats and forfeitures of trustees 
and mortgagees, except to the extent of any bene* 
fidal interest, and which was also considered to 
enlarge the previous statate 1 Wm. 4, c. 60, so as 
to bring the heirs of mortgagees within its opera- 
tion. (Re Stanley, 7 Sim. 170; Bx parte Whit- 
ton, 1 Keen, 278.) Still the point seems to have 
been a doubtful one (see Mac. on Inf. 443), to 
obviate which the Act 1 & 2 Vict. c. 69, was 
passed ; by which it is provided that where any 
mortgagee shall have died unthout having been in 
poteeteion of the land, or in the receipt of the 
rents and profits thereof, and the money due in 
respect of such mortgage shall have been or shall 
be paid to his executor or administrator, and the 
devisee or heir, or other real representative of any 
of the devisees or heirs, or real representativei of 
such mortgagee, shall be out of the jurisdiction, or 
not amenable to the process of the Court, or 
it shall be uncertain, where there were several 
devisees or representatives, who were joint tenants, 
which of them was the survivor, or it shall be 
uncertain whether any such devisee or heir or 
representative be living or dead, or, if known to 
be dead, it shall not be known who was his heir, 
or where such mortgagee or any such heir or re- 
presentative shall have died without an heir, or in 
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case of n^leot to convey, &c. the Court may 
appoint a person to convey in like manner as by 
the Act 1 Wm> 4, c. 60, the Coort is empowered 
in the phice of a trustee or the heir of a trustee. 
(Sec. 1.) The third section, however, provides 
that the Acts 1 Wm. 4, c. 60, and 4 & 5 Wm. 4, 
c. 23, or either of them, should not be construed to 
extend to the case of any person dying sdsed of 
any land by way of mortgage, other than such as 
were therein before expressly provided for. (Sec. 3.) 
Under these two last-mentioned statutes, an 
infant is only compelled to convey such estates as 
he takes in the character of a trustee ; but under a 
prior enactment (1 Wm. 4, c. 47), he may, under 
certain circumstances, be compelled to convey his 
own interest. This occurs where there has been a 
decree for the sale of lands for the satisfaction of 
debts, and an immediate conveyance could not have 
been effected on account of an infant heir or devisee 
of such lands ; in which case the Court in which such 
decree is obtained is empowered to compel the 
infant to convey such estates so to be sold, to the 
purchaser in such manner as the said Court shall 
direct ; and every such conveyance shall be as valid 
as if the infant were of full age at the time of 
executing the same. It then proceeds to enact that 
where any lands, liable to the payment of debts, 
shall be devised in settlement, and by such devise 
shall be vested in any person for life or other 
limited interest, with any remainder over which 
may not be vested, or may be vested in some other 
person or persons from whom a conveyance or 
other assurance of the same cannot be obtained, 
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or by way of esecatory dense, and a decree 
shall be made for the sale thereof for the 
|>ayment of debts, it shall be lawfal for the 
Court that made sncb a decree, to direct any 
snch tenant for life, or other person having a 
limited interest, or the first ezecatory devisee 
thereof, to convey the fee-simple, or other the whole 
interest so sold, to the pnrchaser, in such manner 
as the said Court should think proper ; and every 
such conveyance is thereby declared to be as effec- 
tual as if the person who should execute the same 
were seised in fee-simple. (Sec. 12.) 

Equitable tenant for life not toithin this statute. 
— ^There is, however, a very important omission in 
this Act, which seems to have been lost sight of by 
the framers of it, and which can only be remedied 
by the Legislature. The Act is altogether silent 
about persons who take equitable life estates, or 
other limited interests of that kind ; from whence it 
necessarUy follows, that these are not such persons 
taking such a limited interest under the 12th sec- 
tion of that Act as would authorize the Court to 
cUrect them to convey to a purchaser, under a de- 
cree to sell for the payment of debts. (Hemming 
y. Archer, 5 L.T. 281.) And where in such case 
the devisee in trust pur autre vie disclaims, whereby 
the trust estate descends to the heir-at-law, the 
Court has no power under the 12th section of the 
Act. And notwithstanding that infants taking by 
way of executory devise are, as we have already 
seen, empowered to convey, by*the 11th section, 
still where such infants are the children of a living 

VOL. II. o 
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person, they are ditabled from so doing, for there 
may be more children bom, and they have not 
therefore the whole interest in them. {lb,) See also 
Gwyne ▼. Thomas (6 L.T: 127). 



1 . Pnlttlim at Lok. 

2. Froltction bi Bqidtf. 

3. Noiiet. 

1. Proltelion at Lav. 
Tbibb are ecrtun initaDca in which eonrta of 

Inw, acting concnirentlr with coorti of eqniCj, will 
relicre ■ porcbaier for Tslnsble conBideraUon againit 
former conTcjuice* b; which hii tiUa <i affecled. 
Thui a ToloDtarj Httlement, howerer free from 
actual fraud, ji, bf the Mitote of 27 Ellx. c. 4, 
rendered frandnlmt and Tuid agiinit a Babieqaent 
boni fiit parcbaier for valaable cooudeiation at 
law ai well as in eqnitf , and thii even where lach 
porchuer biif ■ with full notice of the lettlemenl. 
(Gooch'M can, 5 Co. 60 ; TmJmu t. Bmii, 1 Eq. 
Ca. Abr. 334, pi. 6 ; Ltmh v. Dtan, 1 Cha. Rep. 
7B ( Evelyn t. Tanpltr, 2 Bro. C. C. 14B ; and 
uelFonbl. Eq. 2B1.) The operation of thii itttale 
extendi u well to copjholdi «■ to freehold!. {Doe 
T. Bollriell, 5 B. & A. 131 ; Currie v. Nind, 
1 Mjl. tc Cr. 680.) And eren a conTeyance for 
the pKjmtat of debts to which no creditor is a 
partfi nor an; particular debts apeclfled, it conn- 
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dered as a fraadolent conveyance within the abore 
statute as against subsequent bond fide purchasers. 
{Upton Y. Bassettf Cro. Eliz. 444 ; Needham v. 
Beaumont t 3 Rep. 83, n. 6 ; Doe v. Routlege, Cow. 
708 ; Bullock t. Sadleir, Ambl. 764 ; Hilt t. 
Exeter {Bishop of), 2 Taunt. 69 ; Doe y. James , 
16 East, 212 ; Doe v. Rowe, 4 Bing. N. C. 737 ; 
1 Ves. & B. 184.) It seems doubtful, however, 
whether a purchaser who had actual notice of the 
trust would be relieved against a conveyance of this 
kind ; at any rate, it is sufficiently questionable to 
render it imprudent for any purchaser to take a title 
so circumstanced. {Langton v. Traeeyt 2 Cha. Rep. 
16; Stephenson v. Hayward, Pre. Cha. 310.) 
And notwithstanding the protection the statute 
affords to a purchaser, it does not confer such a 
title on the vendor as will enable him to compel an 
unwilling purchaser to accept it {Smith y. Garland^ 
3 Mer. 123) ; though the latter has it in his power 
to compel the vendor to a specific performance 
{Buckle v. Mitchell, 18 Ves. 101 ; Metedlfe y. 
Pulvertoft, 1 Yes. & B. 180) ; the principle of the 
Act being, to protect purchasers, and not to em« 
power vendors to break through bond fide settle^ 
ments, although arising firom their own voluntary 
act, and without consideration. 

Charitable uses. — ^A purchaser is also protected, 
at law as well as in equity, against charitable uses, 
by the stat. 43 Eliz. c. 3, which enacts, that no 
bond fide purchaser of lands, for valuable consider- 
ation, of lands, &c. that shall be given to any of the 
charitable uses mentioned in that Act, without fraud 
or eoyrin, having no notice of the same charitable 
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wes, shall be impeached by the decrees of the 
commissioners therein mentioned. The protection 
afforded to purchasers by this latter statute is not, 
we see, qtute so extensive as that conferred by the 
former one (27 EUiz. c. 4) ; for there he is entitled 
to protection eren with notice, but in the latter 
instance he is not. And should he therefore pur- 
chase with such notice, it seems that no length of 
possession will make his title good. (T%9 AUomey' 
General t. Chrwfs Marital, 3 Myl. & Kee. 344.) 
Nor win it be sufficient to bring a case within the 
protection of the latter statute, that the purchaser 
has paid a yaluable consideration for the property. 
To support his title, he must be enabled to shew that 
he has given an adequate consideration ; but it seems 
that any consideration which exceeds half the value 
of the land will be so considered. (Baldwin v. 
RoeJ^orif 2 Ves. 215, cited.) And even if the con- 
sideration does not come up to half the value of the 
land, although this would afford ground for im- 
peaching the sale .to the immediate purchaser, still 
if he were to sell to another upon good considera- 
tion bend fide t without notice, the title of the latter 
would be unimpeachable. But if he had notice, 
then it seems that all who claim in privity of estate 
under him, would be bound by it. {Baet Grinetead 
ciise, Duke, 64, 173.) 

Defeeie in salet for the land-tax, Drfecte in 
ealeefor the redemption of the land'tax. — Incon- 
veniences having sometimes arisen where lands had 
been sold for the redemption of the land-tax under 
the statute 42 Geo. 3, c. 116, by reason of such 
sales having often been made by pienons not having 
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an absolute estate and interest in the propertyi the 
statute of 54 Greo. 3, c. 173, was passed, by which 
all such conveyances were confirmed (rrom the re- 
spective periods at which such sales and convey- 
ances were respectively made and executed (sec. 12) ; 
but, at the same time, persons injured or preju- 
diced by such sale so confirmed, were to be entitled 
to relief in equity, and, by decree or order of such 
Court, to receive compensation by a rent-charge, to 
be issuing out of the lands for such term or estate 
as the Court should direct. (Sec. 13.) Difficulties 
however, again arose, on account of such convey- 
ances not having been executed by the commis- 
sioners under the sign-manual, as required by the 
terms of the Act, and also as to the mode of con- 
firming tides under such imperfect conveyances ; to 
remedy which. Commissioners for the Affairs of 
Taxes, or any two of them, are, by a subsequent 
statute (57 Geo. 3, c. 100— on their being satisfied 
that such deeds, &c. would have been authorized 
and available under the provisions of the said Acts, 
if the commissioners under those Acts had executed 
the same), enabled to sign and seal such deeds, &c. 
and to cause such indorsements to be made thereon 
as they may think necessary for shewing their assent 
and confirmation thereto ; and aU such deeds, &c. 
so signed and sealed and indorsed, are thereby » 
declared to be confirmed from the respective periods 
at which they were origmally designed to take 
effect, and without any additional stamp-duty being 
required in respect of such confirmation. (Sec. 22.) 
The Commissioners for the Affairs of Taxes are also 
empowered to rescind any contract for the sale of any . 
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lamd for the redemption of the land-tu, vhencTer 
■nch cODtraet cannot be completed faj reason of 
■ome defect in the tttle. (Sec. 33.) It alM far- 
ther enacti, that ill deedi reqoiied by tke uid AcU 
to be exiled bIuU be ralid, alUioiigh not enrolled 
within the period pretcribed bj the &ct» relating 
to tiiB radempticn of the laod.tai ; and that it shali 
be lawM for in; two or mora of the CommiHionere 
for the Udm being for the Redemption of the 
I^nd-taz, if they ehail think fit, npon the produc- 
tion of any inch dsedi, to order the same to be 
enrolled or registered, wiueh are tliereby to become 
M Talid ai if the iime liad been ouoHed iriUiia the 
periodi prescribed by the said Acta ; and that all 
conTeyances made inbseqnent to any deeds already 
enrolled or roistered, or to be r^stered, iioder 
that Aet, and depending in point of title on neb 
deeds, aboild be of the same effect as it aach deedi 
had been enrolled or registered on the day oF the 
date thereof; nerertbeleas, withoot prejadice to 
the Tslidity of sny umrenee to oorreet or supply 
any defects aridng from the want of snch enrol- 
ment or regtetry. (Sec. 24.) It Author enacts 
that all sale* and conTeyanoee of lands for the pnr- 
poae of redeeming the land-tax, provided smdi 
oonreymoei shall appear to have been eiecuted 
■nder the luthonty and with Ihe cimsant and ap- 
probation of the respeotire oommisaionert, shall be 
thereto confirmed from the respectire periods at 
which indi sales and eonteyaneaa were respectiTely 
aoade and executed. (Sec. 2b.) And with a pro- 
Tiio for r«lief In equity for penona iiijnred by snch 
Mies within fite yesrs, if not Utooring under dii- 



200 PftOTSCnOK AT LAW. 

ability ; and if so laboaiing, tim wiUun fife yens 
after the remoyal of the same. (See. 26.) 

Protection fnm act» qf bankruptcy. — ^All dia- 
positions of hia property by a trader after oott- 
mittiDg an act of bankruptcy were, aa we hare al« 
ready aeen (vol. i. p. 164), Toid, under the etatnta 
13 Eiiz. c. 7. By the 21 Jac. l,c. 15, a. 1, pnrchaaen 
for Taluable oonsideratioD were protected nnleaa 
a commiaBion isaned within five yean after the 
act of bankruptcy. The Act 46 Geo. 3, c. 135, 
rendered all bond fide transactions with a banknq>t 
valid, if entered into more than two years before 
the date of his commission, notwithstanding a prior 
act of bankmptcy, unless the pnrchaaer had notice 
of it. By a still more recent enactment (6 Geo. 4, 
c. 16), all bond fide conveyances by a bankrupt 
entered into more than two calendar months before 
the issuing of the commission, were declared vididv 
notwithstanding a prior act of bankruptcy, unlesi 
the purchaser had notice of it (sec. 81) ; and even 
if he had such notice, the sale was not to be im- 
peached unless a commission or fiat was sued out 
within twelve months after the act of bankruptcy, 
instead of two years, as the law stood previously. 
(Sec. 86.) And the recent statute, 2 Vict. c. 11, 
after reciting that it was expedient that further pro* 
vision should be made for the protection of purchasers 
against secret acts of bankruptcy and fiats in bank- 
ruptcyi enacts that all conveyances by any bankrupt, 
bond fide made and executed before the date and 
issuing of the fiat against such .bankrupt, shall be 
valid, notwithstanding any prior aet of bankruptcy 
by him committed ; provided the person or persotie 
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to whom such bankropt so oonTeyed had not, at the 
time of inch conveyance, notice of any prior act of 
bankmptcy by him committed. (Sec. 12.) And 
it ftirther enacts, that no pnrchaie from any bank- 
rapt bond fide and for valnable consideration, where 
the purchaser had, notice, at the time of such pur- 
chase, of an act of bankraptcy by such bankrapt 
committed, shall be impeached by reason thereof, 
unless the commission against such bankrupt shall 
have been sued out within tweWe calendar montha 
after such act of bankruptcy. (Sec. 13.) 

Judgments. — By statute 1 & 2 Vict. c. 110, no 
judgment or decree^or any order in bankruptcy or 
lunacy, shall affect purchasers, unless registered in 
pursuance of the terms of that Act. (Sec. 19.) 
And by thestat. 2 Vict. c. 11, judgments are, as we 
have already seen, to be void after five yearsi unless 
a like memorandum as was required in the first in- 
stance is again left with the senior master of the 
Common Pleas, and so totiee quotiee at the expira- 
tion of every succeeding five years. (Sec. 4.) 

ZAs pendent, — ^The last-mentioned statute also 
directs that no lU pendens shall bind a purchaser 
without express notice thereof, unless such suit is 
duly registered as thereby is directed. (Sec. 7.) 

Cfrown debts.~-rlt also enacts that no judgment, 
statute, or recognizance, which should thereafter be 
obtained or entered into upon account of the Crown, 
or inquisition by which any debt shall be found due 
to her Majesty, her heirs or successors, should 
affect purchasers unless duly registered in the man- 
ner thereby prescribed. (Sec. 8.) 

Protection from unregistered deeds^-^ln certain 
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parts of the kingdom all deeds and wills are re- 
quired, by Act of Parliament, (o be registered 
(2 & 3 Anne, c. 4 ; 5 Anne, c. 18 ; 6 Anne, c. 35 ; 
7 Anne, c. 20 ; 8 Geo. 2, c. 6) ; and where this 
occurs, all deeds and wills, unless registered aooord- 
uigljt are declared to be fraudulent and void against 
any subsequent purchaser or mortgagee for yaluable 
consideration. But as on the one hand a subsequent 
purchaser is protected against an unregistered docu- 
ment, so on the other, where the title depends 
upon one that is already registered, he must be 
careful to ascertain, not only that this be done, but 
also that the registry be made ia pursuance of the 
terms of the particular Act of Parliament pre- 
scribing it. And notwithstanding an appointment 
when made is considered to relate to, and to operate 
in the same manner -as if contained in the deed 
creating the power, still for this, an unregistered 
appointment will be ineffectual against a sub- 
sequently registered deed, it bemg considered as 
falling within the mischiefii the Registry Acts were 
intended to guard against. (Sera/ton ▼. Quineey, 
2 Yes. sen. 413.) But copyhold lands need not be 
registered, nor leases at rack-rent ; nor leases not 
exceeding twenty-one years, where the possession 
goes along with it. 

Drfective fine» and reeoveriea. — Many titles 
having proved defective in consequence of the neg- 
ligence of persons employed in suffering recoveries, 
the statute of the 14 Geo. 2, c. 20, was passed, by 
which it was enacted, that a purchaser, having been 
twenty years in possession, might, at the end of that 
time, produce in evidence the deed making the 
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tenant to Hiepracipe, and declaring the uaes of the 
recovery, which was to be deemed good evidence 
that the recovery waa duly suffered , in case no re- 
cord of the recovery could be found, or it was entered 
irregularly on the record. And it was also pro. 
vided, that all recoveries should be deemed good 
after twenty years, where it appeared that there waa 
a tenant to the writ, and the persons joining in the 
same had a sufficient estate and power to suffer the 
recovery, notwithstanding the deed making the 
tenant to the praeipe might be lost. (Sec. 5.) 
Other inconvenienoes, however, also arose upon 
titles depending on fines and recoveries, in con- 
sequence of their having been levied or suffered in 
wrong courts, as in the superior courts, for example, 
where the lands were of ancient demesne. These 
defects are now remedied by the recent Fine and 
Recovery Substitution Act, 3 & 4 Wm. 4, c. 74, 
which removes the existing inconveniences resulting 
to the parties from their mistakes in having suf- 
fered fines or recoveries under wrong jurisdictions. 
(Sees. 4, ^ 6.) It also does away with the neces- 
sity of the amendment of fines or recoveries for 
errors in names or in misdescription of parcels 
(sees. 7, 8 ; and see Loeiingion^s case, 1 Bing. 
N. C. 355) ; whilst it saves the jurisdiction of the 
courts in other cases. (Sec. 9.) It also renders reco- 
veries valid where a deed of bargain and sale has not 
been duly enrolled, or the legal estate has been left 
outstanding. (Sees. 10, 11.) It also provides that 
a Toidable estate by a tenant in tail in favour of a 
purchaser for valuable consideration, shall be con- 
firmed by a tubsequeni dupontion by the tenant 
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in tail under that Act, but not as against a pur- 
chaser without notice* (Sec. 38.) It was indeed 
enacted by a previons statute (3 & 4 Wm. 4, c. 27» 
B. 23), that where there shall ha^e been possession 
under an assurance by a tenant in tail which shall 
not bar the remainders, they shall be barred at the 
end of twenty years after the time when the assu- 
rance, if then executed, would have barred them. 
A doubt has, however, arisen as to whether this 
clause of the Act applies to fines and recoveries. 
Mr. Browell, in his edition of the Real Property 
Statutes (p. 41), observes, that one learned gentle- 
man considers this Act has no such application, 
because a fine would not at that period have barred 
the remainders, nor could a recovery have any new 
operation; for that assurance could not now be 
made at all, and the terms of the section require 
that such assurance, if then executed^ would have 
operated to bar such estates. The words also, 
'* without the consent," he adds, apply only to 
the protectorship introduced by the new Act. 
And, further, the Fines and Recoveries Act makes 
good defective fines and recoveries where such 
was the intention, and gives confirmation in certain 
cases in express words to voidable estates alreadj^ 
created, or thereafter to be created, by a tenant in 
tail. Mr. Hayes, on the contrary, states that the 
provision does apply to the old system of common 
recoveries, and on that hypothesis suggests some 
cues in which the construction of the clause would 
be open to doubt. (Hayes's Conv. 234.) And Mr. 
Browell himself expresses his opinion ''that the 
language of the enactment is certainly not, in strict- 
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ness, applicabte to reooyeries, bat that it may be 
doubted whether there is sufficient to exclude these 
assurances from its operation. The argument 
derived from the words of the section requiring that 
the assurance must have operated to bar the re- 
mainders, if executed at the time when the power 
to do so first accrued, seems only to shew that if 
that event happened after recoveries were abolished, 
the provision cannot apply to them. Even to that 
extent the exclusion of recoveries seems doubted." 
Amidst such uncertainty and diversity of opinions 
it is almost needless to say that no title upon which 
a question of this kind arises can be considered as 
marketable. But such defect, except as against a 
subsequent purchaser without notice, might be 
cured by a subsequent disposition by the person 
who, but for such conveyance, would have been 
tenant in tail, if there is no protector of the settle- 
ment ; but if there be such protector, who shall not 
consent to the disposition, and the tenant in tail shall 
not, without such consent, be capable of confirming 
the voidable estate to its full extent, then, and in such 
casCfSueh disposition shallhavetheeffectof confirming 
such voidable estate, so far as such tenant in tail would 
then be capable of confirming the same without 
such consent. (Sec. 38.) And by the 47th section of 
the same statute, any commissioner acting in the exe- 
eution of a fiat in bankruptcy, in case of a tenant in 
tail entitled to a base-fee becoming bankrupt, is 
enabled to dispose of such lands to a purchaser for 
valuable consideration, provided, at the time of such 
disposition, there be no protector of the settlement 
by which the estate tail converted into a base-fee 
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was created ; and by such dUpositlon the base-fee 
shall be enlarged into as large an estate as the same 
coold, at the time of such disposition, have been en- 
larged into bj the person so enUtled, if he had not 
become bankrupt. 

2. Protection in Equity. 

Defective asaurancee, — A purchaser for Taluable 
consideration without notice has always been con- 
sidered as entitled to the protection of a court of 
equity, which will supply any defects of circum- 
stances in Gonyeyanoes ; such as livery of seisin in 
the passing of a freehold (Fran. Max. 55 ; Brock- 
enham r, Brockenhamj 1 Cha. Cas. 240 ; 7%omp- 
son y. Atfieldy 2 Cha. Rep. 112 ; Jackson y. Jack* 
son, Sel. Cas. Cha. 81), or, as we have already seen 
{ant^t p* 151, et seq.), of a surrender of copyholds. 
Equity will also relieve against a defective execution 
of a power, but not where the power is never 
executed at all ; the rule being that the non- 
execution of a power cannot be supplied, though 
a defective execution may. {Jbllett v. Tollett, 
2. P. Wms. 490 ; Holmes v. Coghillf 7 Ves. 499 ; 
12 ib. 206 ; Hixon v. Oliver, 13 Ves. 114.) 
And notwithstanding equity will supply defects 
in a conveyance, even as against a subsequent 
purchaser, if he buys with notice, still this aid 
does not extend to the supplying of any circum* 
stance for the want of which the Legislature has 
declared the instrument to be void {Hibhert v. 
Rolleston, 3 Bro. C. C. 751 ; Williams y. £o^ 
ton (JOuke of), 2 Ves. 128 ; Ex parte Bulteal, I 
Cox, 243) ; unless, perhaps, where, by accident or 
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fraud, the party be prevented from completing the 
instmment, as prescribed by law. (1 Fonbl. Eq. 
38, n. t,) Neither does this remedial power of courts 
of equity extend to the case of a defective fine, as 
against the issue ; nor of a defective recovery, as 
against the remainder-man. {lb,) 

Vendor, how far bound to perfeci an imperfeei 
(U8uranee, — ^Where a vendor has a good titie, but ex- 
ecutes an imperfect conveyance to a purchaser, not 
only will he himself be bound to perfectthe assurance, 
but this equity will attach upon and be bmding on 
his heir also. {Taylor v. Wheeler, 2 Vem. 564 ; 
Jennings y. Moore, ib. 609 ; Martin v. Seamore, 
1 Cas. in Chan. 170.) Yet, no such equity at- 
taches on the heur, where a vendor, having a drfec* 
tire title, conveys to a purchaser, and afterwards a 
good title devolves upon him. Still, although the 
vendor himself would have been bound to make 
good the conveyance, it is nothing more than a per- 
sonal equity attaching upon the conscience of the 
party, and not descending with the land. {Forte 
y. Fauliener, 1 Anstr. 11 ; Carleton v. Leighton, 
3 Mer. 667.) But, although the heir cannot be 
compelled to confirm the imperfect assurance, still, 
if he does so, he will be bound by it, even if un- 
aware of the extent of his interest in the property. 
{Braybroke {Lord) v. Imhip, 8 Yes. 417, 431.) 
For where a purchaser has given a full value fbr an 
estate, the mistake or ignorance of some of the parties 
to the conveyance of their claims upon the property, 
will not be permitted to prejudice a fair and bond fide 
purchaser. {Maiden v. Menhill, 2 Atk. 8; see 
also Can v. Can, I P. Wms. 727 ; Stevens t« Bate* 
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man (L&rdi, I Bro. C. C. 22 ; Maleomb ▼. CkarU* 
worth, 1 Keen, 63 ; Siurge ▼. Storr, 2 MjL & 
Keen, 195.) And if a man who has a title 
•tands by and enoonraget the pnrchaae, he will be 
bound by it. {Hobbf t. Norton, 1 Yern. 136 ; 
Hwuden ▼. Cheyney, 2 ib. 150 ; Raw ▼. Pole, ibu 
239; Draper ▼. Borlace, ib. 370; Ibbeteon t. 
iZAo<2f«, ib. 554 ; Amoti ▼. Bigle, 1 Yes. 95 ; 
Berri^ord ▼. MUward, 2 Atk. 49 ; Eaet-India 
Company^. Vtmeent, ib. 3; Jaekeon ▼. Cutor, 5 
Yes. 688 ; Burrowee t. Z>ocit, 10 Yes. 470.) Nor 
will either infancy or ooTertnre be admitted as an 
excuse in a transaction of this kind. {Watte ▼. 
Creewell, and Clare ▼• Earl of Be4ford, dted in 
Savage ▼. Foeter, 9 Mod. 33 ; Evroy ▼. NiehoUe, 
2 £q. Ca. Abr. 489 ; Beeiet t. Cordley, I Bro. 
C. C. 353.) ** And this/' the learned author of the 
Treatise on Equity obsenres (lib. 1 » c. 3, s. 4) , ' ' seems 
a just punishment for concealing his right, by which 
an innocent man is drawn to lay out his money." 
(And see Sylee ▼. Cooper, 3 Atk. 692 ; Anon. 
Bnnb. 35 ; Henning ▼. Ferrere, Gilb. Rep. 83 ; 
Fox ▼. Macreth, 2 Bro. C.C. 420.) 

Dormant incumbraneet, — ^Equity will also reUere 
a bond fide purchaser against dormant incum- 
brances, such as ancient statutes, of which there is 
no positive proof of their having been cancelled 
{Burgh y,Wolf, Toth. 226 ; Smith ▼. Roeewell, ib. 
247) ; as also against old mortgages or other in- 
cumbrances, which have not been acted npon for a 
long time, or any demand made in respect of them. 
{Ahdy Y.Loveday, Finch, 250; Gibeon ▼. Fletcher, 
1 Cha. Rep. 32 ; Halee y. Halee, 2 ib. 56 ; 
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WMtinff ▼. White, 2 Ck>z, 290.) And as, on the 
one hand, equity will raiae this presumption in 
favour of a mortgagor who has been long in posses- 
sion, so on the other hand where a mortgagee has 
been in possession for any great length of time, as 
twenty years or upwards, without paying any in- 
terest,-— or any other circumstanoes appearing from 
which it can be inferred that the mortgage is still 
snbsiating, and the mortgagor cannot set up a suffi- 
cient legal disability in excuse for his neglect, the 
equity of redemption wHl be wholly barred. {St, 
John ▼. Turner, 2 Yem. 418 ; Troih t. White, 
3 Bro. C.C. 289 ; Blewett ▼. Thomae, 2 Yes. 669 ; 
1 Fonbl. £q. 333, n. «.) 

LegtU estate, how far a protection, — A pur- 
chaser for Taluable consideration, without notice, 
was allowed in equity to a? ail himself of the pro- 
tection of any outstonding legal estate in support 
of his title ; so that where a purchaser bought up 
an old statute or mortgage, though nothing was 
due upon it, he was admitted to defend himself by 
it. (Higden t. Calamy, 21 Car. 2 ; and WymMtsel 
and Hawland, cited 2 Yem. 158 ; see also Stanton 
V. Sadleir, ib. 30 ; Hitchcock i, Sedgwick, ib. 156 ; 
Golbom V. Alcock, 2 Sim. 559.) So, where a pur- 
chaser without notice procured the assignment of an 
outstanding term to a trustee, he was allowed to avail 
himself of its protection, as a security against all 
estates, charges, and incumbrances (except Crown 
debts by specialty) created immediately between 
the time of granting the term and the period of 
the purchase. (1 Mad. Pract. 507 ; Finch ▼. 
Northworthy, Finch, 102; WUloughby y. Wil- 

VOL. II. p 
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loughby, 1 T. R. 763 ; Churchill v. Grove^ Nels. 
C. R. 91 ; 1 Saund. Uses, 275.) It would also 
haye afforded a protection against an act of bank- 
ruptcy. (Collet v. De Gols, For. 65.) The exe- 
cution of a power of appointment wonld also have 
overreached judgments subsequent to the deed creat- 
ing the power, and would have been binding on the 
estate, even at law (Doe v. Jonee^ 10 B. & C. 459) ; 
and in equity would have protected a purchaser, 
even with notice. (Tunstall v. Trappes^ 3 Sim. 
286 ; Eaton v. Sanxter, 6 Sim. 517 ; Skeeles v. 
Shearley, 8 ib. 153 ; 3 Myl. & Cr. 112.) But 
in general, if a person purchased an equitable 
estate, with notice of existing judgments upon the 
property, no acquisition of the legal estate by the 
purchaser could have protected him from such in- 
cumbrances. (Tunstall v. Trappes^ 3 Sim. 386.) A 
mortgagee, therefore, who had notice of judgments, 
purchasing the equity of redemption, would be 
bound by such judgments, although they were not 
entered up until after the mortgage. 

Alterations effected by recent enactments, — ^The 
recent statutes of the 1 & 2 Vict. c. 10, and of 
2 Vict. c. 11, have in some degree narrowed this 
equitable protection of purchasers ; for though the 
execution of a power will still overreach judgments 
in favour of a purchaser for valuable consideration 
without notice (2 Vict. c. 11, s. 2), it will not, 
as formerly, afford any protection to a pur- 
chaser who has notice of the incumbrance ; and, 
notwithstanding a purchaser may still protect 
himself by obtaining the conveyance of a prior 
legal estate, or an assignment of an outstanding term 
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to a trustee for his benefit (sec. 5), stiU it seems that 
a legal estate will afford him no protection where* 
instead of being left outstanding, it is vested in a 
tmstee in trust for the vendor, or an attendant 
term has been actually asngned to a tmstee in trust 
for him ; for now, under the recent enactments^ 
judgments, instead of being a mere general security 
as formerly, are made an actual charge upon the 
lands, which would be so chargeable in the hands of 
the' vendor, notwithstanding the legal estate was 
Tested in some one else in trust for him ; and it 
seems that a judgment-creditor might follow such 
lands, even in the hands of a bondflde purchaser. 

Requieiiee to equitable protection* — In order 
also that a purchaser may avail himself of the bene- 
fit of an outetanding term, he must have paid a 
valuable consideration. His purchase must have 
been fair, he must have had no notice, either ex- 
press or implied, and must have the best right to 
call for the legal estate of the term. {Wilhughby 
y. Wilhughby f 1 T. R. 763 ; see also Saunders v. 
Dehew, 2 Vem. 271 ; Robinson v, Davidson, 1 Bro. 
C. C. 63 ; Jerrard v. Saunders, 4 ib. 457 ; Evans 
V. Bichnell, 6 Ves. 184.) 

Purchaser, even with notice, may protect him- 
self against dower. — The rule indeed with respect to 
notice is now applicable to all cases of purchasers in- 
tending to avail themselves of the protection of prior 
legal estates, with the single exception of dower, which 
it has long been determined a purchaser may pro- 
tect himself against by obtaining the assignment of 
an attendant term, notwithstanding he purchases 
with express notice of the marriage. {Radnor 

p 2 



212 ^OTBCTION IN SdUITT, 

(Lady) v. Rothirhavi, Pre. Cha. 65 ; S. C. 1 Vera. 
179, by the name of Bodmin ▼. Vandebendp ; S. C. 
Show. P. C. 69 ; Brotm ▼. Gibb9f 1 Vern. 97 ; Wrap 
▼. WiUiarm, Pre. Cha. 151 ; S. C. 2 Yem. 378 ; I 
Eq. Ca. Abr. 219, pl.4,biit beat reported 1 P. Wme. 
137 ; Dudley and Ward ▼. Dudley, Pre. Cha. 241 ; 
Caa. tamp. Talb. 140; Baker ▼. Sutton^ 2 P. 
Wma. 700, 707 ; Swannoek ▼. Lyc^ord, Ambl. 6 ; 
S. C. by name of HiU ▼. Adame, 2 Atk. 208 ; 
Wynn v. WilHanUf 5 Vei. 130 ; D^Arey t. Blake, 
2 Sob. & Lef. 387.) StUl, to obtain thia equitable 
protection as against a widow's title ta dower, tbo 
term moat be actually assigned to a troatee in trust 
for the purchaser ; for if it be left outstanding* he 
will not be permitted to avail himself of it* 
{MaundreU ▼. Maundrell, 7 Yes. 567.) Before 
dismissing this subject, it may not be improper to 
make a few remarks upon the opers^on of the 
recent enactment, 8 & 9 Yiet. with respect to out- 
standii^; terms. By this Act, all satisfied terms are 
to eease on the 31st of December, 1845; but it 
still continues the same protection as before against 
incumbrances, in those cases where it has been made 
attendant by express declaration. (Sees. 1 , 2.) Still 
as this protection is restricted to terms attendant by 
express declaration, and as no such declaration can 
be made after the 3l8t of December, 1845, all per- 
sons who had not obtained an assignment before 
that time are wholly debarred of all benefit of 
such satisfied terms. A learned writer, when treat- 
ing on this subject, also obserres (see Browell's 
Real Property Statutes, 281, n. i), ** Before it 
ean be assumed that a term is brought within the 
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operitioii of the Act, there must be a fall diidosura 
of the tnuts or parpoees for which it wsb created, 
or to whom it may have become sabsequently 
liable, and the dearest eridence that none of them 
are enbsisting and capable of taking effect. It is 
obvioos that difficnlties will freqnentlj arise in 
satisfying a purchaser upon these points; and 
whenerer he omits to obtain an assignment, he will 
be liable to have the term used against him in eject- 
ment, and may have the onus cast upon himself of 
proving that the term is satufied. Even possession 
of the deeds relating to the term will not prcTail 
against an aotnai assignment to a future purchaser 
without notice; and such purchaser will perhaps 
be enabled to giye a continued and permanent ex- 
istence io tiie term, merely by having it assigned 
upon express trust, to protect him from the after- 
wards-discovered mune incumbrance. The opera- 
tion of the statute is similar to that of the old pro- 
viso for eea9er, which," as he truly remarks, *' is 
very rarely relied on in practice, though it might 
be with less hazard, inasmuch as the proviso speci- 
fies the events on which the term is to cease, and 
there is seldom a difficulty in proving that such 
events have happened ; but much more than this is 
requisite to satisfy a purchaser that the term has 
ceased by force of the statute.*' 

How a purekoMer should be pieaded.^^A, purchaser 
fsr valuable consideration, in order to avail himself 
of this equitable protection, must do so by plea and 
not by answer ; for if he does the latter, he will be 
bound to answer Ailly (Riehardioh v. MiicheU^ 
Sei. Cas. Cha. 51 ; Clanrichard v. Burk, Yin. Abr. 
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tit. " Chancery " (W. A.) ; 2 Atk. 155 ; Blaeiet v. 
Ltmgkmdt, I Anstr. 14 ; HughetY, GarM, 2£den, 
168 ; S. C. Ambl. 421 ; Ovey t. Leighton, 2 Sim. 
& Sta. 234 ; Portarltngtan (Lord) t. Soulby, 7 
Sim. 28 ; TV^vanton t. Ifowe, 1 Yern. 246) — ^the 
plea, in fact, being the cause assigned for not patting 
in the answer. The plea should state the purchase 
according to the facts (Egerton t. Egerton, 3 P. 
Wms. 281 : Mton ▼. AMton, 3 Atk. 302 ; Walwyn 
▼. Leet 9 Yes. 32 ; Attorney -General ▼. Baekhoueet 
17 Yes. 290 ; see also 2 Mad. Pract. 322 ; Rede's 
Tr. pi. 215), and must set forth an actual convey- 
ance, for a mere agreement to purchase is insuffi- 
cient {Heap ▼. Egertonf 3 P. Wms. 280) ; and 
also aver that the purchase-money was actually paid 
{Moor V. MayhoWf 1 Cha.Cas.34 ; Harrieonv. South' 
cote, 1 Atk. 538 ; Story y, Windsor (Lord), 2 ib. 
630 ; Hardingham y. NieholU, 3 ib. 304 ; Hardwood 
V. Tooie, 2 Mad. Pract. 323), this being absolutely 
requisite to support it ; for if merely secured to be 
paid, it will be insufficient. (Ib,) But the plea will not 
be bad merely because the sum pajd was inadequate 
to the value of the purchased property. (Basaett v. 
Nosworthy, Finch, 102; Mtldnuxy v. Mildmay, 
Ambl. 767, cited; Bullock y. Sadleir, ib.) The 
plea must also deny notice of the plaintiff's title 
previously to the completion of the purchase, 
which notice must be denied in positive terms, and 
not evasively or equivocally. (Moor v. Mayhow, 
1 Cha. Cas. 34; Casony. Bound, 1 Pre. Cha. 226, n.a; 
Ashton V. Curzon, and Weston v. Berkeley, 3 P. 
Wms. 244; Attorney 'General v. Gower, 2 £q. 
Ca. Abr. 685, pi. 11 ; Bodmin (Lady) v. Vande- 
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bendy, 1 Vera. 179 ; Storey ▼. Windtor (Lord), 
2 Atk. 630 ; Fitzgerald y. Burk, ib. 397 ; Hughes 
▼. Gamer, 2 Yoa. & Coll. 328.) At the same 
time, it will be saffident to deny notice generally 
(Ovey y. Leighton, 2 Sim. & Stn. 234), unleas 
certain facti are stated in the bill as evidence of 
such notice (Bennington v. Beechy, 2 Sim. & Stn. 
282 ; Thring y. Edgar, ib. 274) ; in which case 
the facts so stated mast be denied as specially as 
they are charged. (Mader y. Birt, Gilb. Eq. Rep. 
185 ; Radford y. WiUon^ 3 Atk. 815 ; Foley y. 
HiU, 2 Myl. & Cr. 478.) 

3. Of Notice, 

Oor next consideration will be, what will be snf- 
iicient notice to preclude a person from all claim to 
equitable protection ? — a question involved in much 
nicety, depending sometimes on matters of fact, 
sometimes on matter of law. It may be either 
positive, as where the knowledge of the fact is 
brought directly lome to the party (1 Stor. Eq. 320) ; 
or constructive, as where, from the knowledge of 
some certain fact or drcumstance, he must be pre- 
sumed also to have a knowledge of other facts or 
^rcumstances connected therewith. (Plumb v. 
F%uitt, 2 Anstr. 438 ; Mertine v. Jo//(^«, Ambl. 
311 ; Marr v. Bennett, 2 Cha. Cas. 246.) Thus 
knowledge of a lease has been held to be construc- 
tive notice of its contents. (Hall v. Smith, 14 Yes. 
426 ; Taylor v. Stibbert, 2 Yes. 440 ; DanieU v. 
Datfieon, 16 Yes. 249 ; Allen y. Anthony, 1 Mer. 
262.) So notice of a deed, which recites another 
deed, will be oonstructiye evidence of such latter 
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deed ; nor will a party ao presamed to be posscisaed 
of knowledge of thia kind, be permitted to dis* 
prove it by evidence. And this rale haa been 
extended so far as to eatablish that where a por- 
chaaer cannot make out a title but by deed which 
leads him to another fact, he will be presumed cog* 
nizant of that fact (2 Fonbl. £q. 151) : and it haa 
also been holden that whatever is sufficient to put 
a party upon inquiry, is sufficient notice in equity. 
{lb, n. m ; Smiih y. LoWt I Atk. 1 ; Mertins v. 
JolHffe, Ambl. 313 ; Taylor v. Siibbert, 2 Yes. 
437 ; DanieU v. Damson^ 16 ib. 250 ; Newman v. 
Kentt 1 Mer. 240.) But a purchaser is not bound 
to take notice of an equity arising out of mere con- 
struction of words, which are uncertain ( Cordfoell 
V. Maekrill, 2 Eden, 347) ; nor of Any matters 
beyond those which affect his present purchase. 
{Mertins Y. Joll^fe, Ambl. 311.) Hence, if a man 
purchase an estate under a deed which happens to 
relate also to other lands not comprised in that 
purchase, and afterwarda he purchases the other 
lands to which an apparent title is made, ind^>en* 
dent of that deed, the former notice of the deed will 
not itself affect him in the second transaction ; for 
he was not bound to carry in his recollection those 
parts of a deed which had no relation to the particular 
purchase he was then about to make, nor to take no- 
tice of more of the deed than affected his then purchase* 
{Hamilton V. Royal, 2 Sch. &Lef. 327 ; 1 Stor.Eq. 
32 1 , u. 1 . ) Neither are vague and indefinite rumoura 
sufficient to put a party upon inquiry. Still, as a cele* 
brated modern writer on equiteble jurisprudence ob- 
serves (1 Stor. £q. 322), there will be found almost 
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infinite grades of presamption between such rumonr 
and suspicion, and that certainty as to facts which 
no mind ooald liesitate to pronounce enough to call 
for further inquiry, and to put the party upon his 
diligence. No general rule, therefore, he proceeds 
to state, can be laid down to govern such cases. 
Each must depend upon its own circumstances. 
{Hine y. Dody 2 Atk. 275 ; Eyre y. J)olpkin^ 
2 Ball & Beat. 301s 2Fonbl. £q. 303, n. b.) There 
is no case which goes the length of saying that the 
failure of the utmost circumspection shall haye the 
same effect of postponing a party as if he were 
guilty of fraud or wilful neglect, or he had positiye 
notice (Piumb i^Fiuiiif 2 Anstr. 433,440); and 
though a mistake of law upon the construction of a 
deed or contract will not alone discharge a pur* 
chaser from the legal effects of notice of such deed 
or contract, yet there may be a case of such doubt- 
ful equity under the circumstances, that it ought 
not to be enforced against a purchaser. {Bovey y. 
Smith, I Vem. 144, 149 ; Walker y. SnuiUwood, 
Ambl. 676 ; CordwUl y. Maekrill^ 2 Eden, 344, 
348 ; Parker y. Brooke^ 9 Ves. 583, 588 ; 1 Stor. 
£q. 322.) Nor will the mere fact of possession of 
the title-deeds, unless aooompanied with some other 
circumstances, be sufficient to affect a purchaser with 
notice ; but if, in addition to the knowledge that no 
title-deeds can be produced, he has such informa- 
tion as would induce any one possessing ordinary 
caution to make fufther inquiries, which he ftiils to 
do, he will be constiued to have notice of those 
facts, which, if he had used ordini^y diligenoe, he 
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might have informed himself of. (WhUhread ▼. 
Voung, 1 Yoa. & CoU. 303.) 

What acta or eireunutaneea will amount to no^ 
tice, — A public Act of Parliament is said to be 
public notice to the whole world, and binding upon 
all mankind ; but a private Act only binds the par- 
ties to whom it relates. Upon the same principle 
that public Acts of Parliament must be supposed to 
be universally known, it was formerly presumed 
that every man must be attentive to what passes in 
the courts of justice of the state or sovereignty where 
he resides ; and that therefore any one purchasing 
property which was actually in litigation* pendente 
lite, was considered to have no^ce of the suit, 
and to be bound by the judgment or decree therein.' 
(3 Prest. Abs. 355.) Bat now lis pendent will not 
be binding on a purchaser who has no express notice 
thereof, unless, as we have already seen, it is duly 
registered in pursuance of the stat. 2 & 3 Vict. c. 
11, s. 7. 

Decrees. — Previously to the statute 1 & 2 Vict, 
c. 110, a decree of a court of equity was only bind- 
ing on the parties and their privies in represen- 
tation or estate, and was not therefore held to be 
per se a constructive notice to any other persons. 
But if a person who is neither party nor privy 
actually had such notice, he was, and still will 
be, bound by it. {Harvey ▼. Montague, 1 Vem. 
57, 122; 1 Stor. Eq. 327; 2 Fonbl. £q. 153, n.) 
Now under the statute 1 & 2 Vict. c. 110, decrees 
uid orders of courts of equity are to have the effect 
of judgments (sec. 18) ; but with respect to the 
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latter, the act of docketing was not of itself con- 
sidered as notice to a purchaser, neither is a regis- 
tration of a judgment or decree under the more 
recent enactments ; but if it can be shewn that a 
party actually had such notice, he would be bound 
accordingly, and the act of searching the register 
will be sufficient to affix him with such notice, unless 
it can be shewn that the search was restricted to a 
particular period in which the judgment in question 
was not entered. {Hodgson t. Dean, 2 Sim. & 
Stu. 221.) Neither is an act of bankruptcy, nor 
a commission or fiat in bankruptcy, notice of those 
facts to a purchaser {Wilker v. Bodingtont 2 Vern. 
599 ; Collet t. De GoU, For. 65 ; Ex parte Knott ^ 
11 Yes. 609 ; Sowerbg y. Brooke ^ 4 B. & A. 523) ; 
nor does the Act 6 Greo. 4, c. 16, s. 83, which 
makes the issuing of a commission notice of an act 
of bankruptcy, in certain cases affect a purchaser. 
Neither will a bond fide purchaser without notice be 
affected by a secret act of bankruptcy before his 
purchase, although it be followed by a fiat after his 
purchase. {Pearce t. Newlynf 8 Mad. 186.) The 
registering of a eon^eyance or other document, 
even in a register county, will not be deemed 
constructire notice to subsequent purchasers ; 
but that, to be binding, actual notice must be 
brought home to the party. ** In America, how- 
ever,'' the great law writer of that country ob- 
serves, **the doctrine has been differently settled; 
and it is there uniformly held that the registration 
of a conveyance operates as constructiTe notice to 
all subsequent purchasers of any estate, legal or 
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eqaitabie» in the sane property. {Pwrkkurtt t. 
Alexander, 1 John. Ch. R. 394.) The reasoning 
upon this doctrine/' he says, ''is founded upon 
the obyions policy of the Registry Acts ; the duty 
of the party purchasing, under such circumstances, 
to search for prior incumbrances, the means of 
which search are within his power ; and the danger 
so forcibly alluded to by Lord Hardwicke, of let- 
ting in parol proof of notice, or want of notice, of 
the actual existence of the oouTeyance. The Ame- 
rican doctrine," the same learned writer proceeds 
to remark, "certainly has the adTantage of cer- 
tainty and universality of application ; and it im- 
poses upon subsequent purchasers a reasonable de- 
gree of diligence only in examining their titles to 
estates. But this doctrine,'' he adds, '* as to the 
registration of deeds being constructiTe notice to 
all subsequent purchasers, is not to be understood 
of all deeds and conTcyanoes which may be, de 
facto, registered ; but of such only as by law are 
required to be registered, and are duly registered, 
in compliance with law. If they are not authorized 
or required to be registered, or the registry itself is 
not in compliance with the law, the act of r^s- 
tration is treated as a mere -nullity ; and then the 
subsequent purchaser is affected only by such no- 
tice as would amount to a firaud.'' (1 Stor. Eq. 
324, 325, referring to.) 

Notice to agent notice to principal, — It has been 
a long-established rule of equity, that notice, whe- 
ther actual or construetiTC, to an agent, is to be 
treated as notice to the prindpal ; since it would 
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be a breach of trust in the former not to communi- 
cate the knowledge to the latter (2 Fonbl. £q. 154 ; 
Com. Dig. tit. ** Chancerj," 4, cc. 5 & 6 ; 1 Stor. 
£q. 326 $ Merry v. ASney, 1 Cha. Cas.38 ; Brother* 
ton T. Hattt 2 Vem. 574 ; Jenninge ▼. Mooret ib. 
609 ; Sheldon y. Drummondf Ambl. 624 ; Coote ▼. 
Mammon, 2 Bro. P. C. 596 ; Le Neve ▼. Le Neve, 
3 Atk.. 646) ; and this, even if the principal is 
an infant. (Toulmm ▼. Steere, 3 Mar. 222; 
Sheldon ▼. Cox, 2 Eden, 228.) It would indeed 
cause great inconvenience if the rule were other* 
wisCi and notice would be avoided in every case by 
employing agents. Notice to the counsel or attor- 
ney is notice to the party who employs him fn the 
transaction. (Attorney 'General v. Gower, 2 £q. 
Ca. Abr. 685 ; Brotherion v. Hatt, 2 Vem. 574 ; 
Newstead v. Searlee, 1 Atk. 265; Maddox v. 
Maddox, 1 Ves. sen. 61 ; Ashley v. Baillie, 2 ib. 
386 ; Le Neve v. Le Neve, 3 *Atk. 646 ; S. C. 
1 Ves. sen. 64 ; Tunetall v. Trappee, 3 Sim. 301.) 
Nor is it necessary that such counsel, attorney, or 
solicitor should be employed in the whole transac- 
tion ; if employed in any part of it, it will be suffi- 
cient. The preparation of the conveyance by the 
vendor's solicitor, therefore, will be sufficient to 
affect the purchaser with notice. (See anii, vpl. i. 
p. 38.) But in order that notice may be binding 
on the principal in cases of this kind, it must be 
notice in the same transaction or negotiation ; for 
if the agent, attorney, or counsel was employed in 
the same thing by another person, or in another 
business or affair, of which he might have forgotten 
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the facts, it would be unjust to charge his present 
principal on account of such a defect of memory; 
(Fonbl. £q. lib. 2, c. 6, s. 5 ; 1 Stor. Eq. 327 ; Com. 
Dig. tit. " Chancery ,'' 4, c. 5 & 6 ; Fitzgerald ▼. 
Falconhridge^ Fitz. 207, 211 ; Preston y. Tubhin^ 1 
Vem. 286, 287 ; Warwick ▼. Warwick, 3 Atk. 291 ; 
Woreley y. Scarborough (Earl of), 3 Atk. 392 ; 
Hall y. Smith, 14 Ves. 426.) Still, for all this, 
it seems that notice to a solicitor in one trans- 
action, which is closely followed by and connected 
with another, so as clearly to giye rise to the pre- 
sumption thAt the prior transaction was present in 
his mind, and that he could not haye forgotten it, 
will be considered as constrnctiTe notice to his client ; 
a fortiori, if it is clear that at the time of the se- 
cond transaction the first was fully in his mind. 
{Hargreaves y. Rothwell, 2 Keen, 154, 159 ; 
1 Stor. Eq. 327, n. 5.) But knowledge of the in- 
cumbrance by the assigning trustee will not affect 
a purchaser who is unaware of it (Willoughby y. 
Willoughby, 1 T. R. 763) ; nor will notice to a 
purchaser affect a sub -purchaser under him who 
has no such notice. {Ferrere y. Cherry, 2 Vem. 
384 ; Brandling y. Ord, 1 Atk. 571 ; Lowther y. 
Carleton, 2 ib. 242 ; Ingram y. Pelham, Ambl. 
153 J Mertine y. Jollife, ib. 311 ; Andrew v. 
Wringley, 4 Bro. C. C. 136 ; Kenedy y. Daly, 
1 Sch. & Lef. 379.) Nor would a purchaser un- 
der the latter, eyen with express notice of incum- 
brances, be affected by it. If, therefore, one 
effected with notice conveys to another without 
notice, the assignee, in case he has the legal estate, 
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shall protect himself against prior incumbrances : 
so, vice versdf if an incumbrancer without notice 
assigns to one who haa notice, yet the assignee may- 
protect himself in Uke manner. (Ambl. 313 ; see 
also Harrison v. Forth^ Vre» Cha. 51 ; Lowiher 
y. Carlton, 2 Atk. 242 ; S. C. 2 Eq. Ca. Abr. 685 ; 
Sweet T. Southcote, 2 Bro. C. C. 66 ; Macqueen 
V. Farquar, 11 Ves. 478.) 
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CHAPTER III. 

INTBEMBDIATB P&OCBEDINOS FBOM THE PBKUSAL 
OF THB ABSTRACT TO THB COMFLBTIOK OF THB 
PURCHASB. 

1. Of Clearing vp and Pafeeiing the Title, 

2. Of the Search/or Ineumbrances, 

3. Praetieal DtrecUons for Preparing ike Co*- 

veyanee, 

1. 0/ Clearing up and Perfecting the Titte, 

The purchaser's solicitor, on receiving back the 
abstract from counsel, if the title is approved of, 
should give early notice of the same to the vendor's 
solicitor; but if any objections are taken to the 
title, or any requisitions made, then he should take 
care to forward such objections and requisitions to 
the vendor's solicitor within the time appointed by 
the contract or conditions of sale ; and if no time 
be appointed, he should, for the reasons already 
stated (see vol. i. p. 208), do so within a reason- 
able time, insisting on having the objections re- 
moved, or the requisitions complied with. If the 
vendor's solicitor assents to this, and proceeds to 
dear up the objections, it will then be necessary to 
reconsider the abstract, to see that all the requisitions 
have been duly complied with. 

Practical observations on objections and requi- 
sitions, — ^Before, however, a vendor's solicitor un- 
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dertakes to remove any objections raited upon the 
title, or to comply with any other requisitions re^ 
lating to it, it will be advisable to demand of the 
purchaser's solicitor whether these are the only 
matters objected to, or the only requisitions re- 
quired (see ani^t vol. i. p. 106) ; for it has not un- 
frequently happened, that where a purchaser is 
unwilling or unable to complete his purchase at the 
appointed time, his solicitor has raised frivolous 
objections which he knows to be unsustainable, 
merely for the purpose of spinning out the time 
until the purchaser can either raise the money 
to pay for the property, or obtain some sub-pur- 
chaser or other to take the bargain off his hands. 

Comparison of abstract with title-deeds t ^c.-— 
The abstract ought, in every instance, to be com- 
pared with the title-deeds before it is submitted to 
counsel, by which means considerable time and ex- 
pense would oftentimes be saved. It not unfre- 
quently occurs, when the various documents are 
compared with the abstracts, that some discrepancy 
is discovered between them, which often requires a 
second opinion of counsel, thus increasing costs, 
and adding to those vexations delays which are too 
often incidental to the completion of a purchase. 
Another great advantage of a previous comparison 
of the documents with the abstract is, that it enables 
the purchaser's solicitor, by short marginal remarks, 
to draw the attention of counsel to many facts and 
circumstances that are not sufficiently disclosed by 
the abstract, but which are often highly important 
to the title. Now the vendor's solicitor ought not 
to neglect this, because it is clearly established 

VOL. II. a 
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that the Tendor must pay the costs of all such ex* 
amdnations in case the title turns oat bad, it beings 
for his adTantagt that such previous inTesttgation 
should be gone into ; for, if this were not done, 
great additional expense might be incurred. 
(Hodges y. lAtchfleld (Earl of), 1 Scott, 449.) 
Still, notwithstanding the advantage of adopting tiie 
above coarse, it is not the one usually followed by 
the Profession, and some eminent writers have even 
gone so far as to approve of the practice of de> 
ferring tiiis examination until after the abstract has 
been perused by counsel in those cases where access 
could be readily had to the deeds in the first in> 
stance. That a previous comparison would be most 
advantageous to the purchaser, is too obvious ta 
require farther comment. The course, therefore, 
which can best attain so desirable an end, is the 
coarse, and the only course, a solicitor, if he &ith- 
fuUy discharges his duty to his client, can parsue. 

How the title-deeds should be compared with 
the abstract, -^ The comparison of the title- 
deeds or other documents with the abstract is 
a most important duty, and requires the strictest 
scrutiny; for, if done in a cursory manner, 
the most serious consequences may not only 
possibly, but most probably will, ensue from 
it. It has, indeed, not unfrequently happened 
that an important clause, sometimes by acci- 
dent, at other times by design, has been alto- 
gether omitted, and others have been abstracted in 
such a manner as to convey a very different signifi- 
cation from what the terms in the abstracted assur- 
ance would imply. Another point to which the 
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attention must be carefdlly directed is, to see that 
(he instrnments, whether deeds or willsi are duly 
executed and attested ; that every party who is 
named as a conveying party to a deed has placed 
his hand and seal thereto, and that each execution 
has been duly attested. And where it is necessary 
for any receipt for the consideration-money to be 
indorsed thereon, it must also be seen that such 
receipt clause is duly signed .and witnessed. {Ken^ 
nedy v. -Cfrem^ 3 Myl. & K. 699.) If the deed is 
professed to be enrolled, or is required to be regis- 
tered, it must be ascertained that such deed has 
been enrolled or registered accordingly ; and it must 
lastly be seen that every deed is properly stamped, 
—a subject of investigation that has been too often 
neglected, and yet a most important one, requiring 
great accuracy and a minute knowledge of the stamp 
laws. (1 Prest. Abs. 201.) 

Vendor is bound to produce documents in verifi^ 
cation <^ abstract. — ^The vendor is bound to pro- 
duce all documents set out in the abstract, although 
they are not in his possession, nor the purchaser 
entitled to have them delivered over to him on com- 
pleting his purchase {Relingall v. Lloyd, 2 Nev. & 
Man. 410 ; Jermain v. Eggleston, 5 Car. & Pay. 
172) ; but this relates only to documents of a nature 
as are usually handed over to the purchaser, and 
does not include records, soch as fines, or recoveries, 
or wills of real estate ; for in the latter cases, office 
extracts, probates, and copies, wHl be all that a 
purchaser has any right to call for. The expenses 
of the production of all deeds not in the vendor's 
possession, as also of attested copies, journeys, and 

a;2 
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all other incidental expenses, unless otherwise stipii'^ 
lated for in the conditions of sale, must be borne by 
the Tender (Boughton t. Jewel, 15 Ves. 176 ; and 
see antCf vol. i. p. 31) : but this will not, it seems, 
extend to attested copies of instruments on record ; 
nor is the Tender bound to defray the expenses of 
any journeys unnecessarily incurred byia purchaser's 
solicitor in comparing the documents of title with 
the abstract. If, therefore, the title-deeds are in 
London, then, according to the established rules of 
practice, a country solicitor should instruct his 
London agent to inspect the deeds there, and he will 
not be permitted to charge the costs of his journey 
to town for that purpose. {AUop t. Lord Oxford, 
1 Myl. & Kee. 564.) But it will be otherwise 
where the documents of title are in the hands of 
persons residing in different parts of the coantry^ 
for in that case the purchaser's solidtor may charge 
the Tender for all the journeys necessary for com- 
paring them with the abstract, and will not be 
obliged to employ an agent in a country town where 
the documents may chance to be to perform that 
duty, in order to sstc these expenses. (Rawlinff^. 
T. Vincent f Carth. 124 ; Hughes t. Wynne, 8 Sim. 
85.) 

Lost deeds, — In case any of the deeds are lost 
or destroyed, a question necessarily arises as to whe- 
ther a purchaser could be compelled to accept the 
title. It seems, howeTer, to be now decided that 
the mere fact of the loss or destruction of title- 
deeds will not afford a purchaser sufficient cause for 
rescinding his contract if the Tender can deliTer 
oTer copies which would be CTidence at law, anc^ 
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prove that the originals were duly executed dnd de^ 
livered ; but this the Teador is bound to supply the 
purchaser with, and unless he can do so, the pur- 
chaser will be entitled to annul the contract 
{Bryant v. Buak, 4 Russ. 4)— and this notwith- 
standing the deeds be destroyed by accident, as by 
fire or otherwise* For, as Sir John LiCach observed 
(4 Russ* 4), every vendor must necessarily be bound 
to furnish the purchaser with the means of asserting 
his title and defending his possession. The title- 
deeds are the ordinary and primary means for that 
purpose. If the primary means do not exist, there 
may be secondary means to the same end. There 
may be means of proving what are the contents of 
the deeds, and that the deeds were duly executed 
and delivered. Assuming that the abstracts duly 
and fully prove the contents of the deeds, yet it re- . 
mains to be proved that such deeds were duly exe- 
cuted and delivered ; and the vendor must furnish 
the vendee with the means of such proof; and if no 
such proof caa be furnished, the purchaser is enti* 
tied to be discharged* 

Occupation how far notice of terms of te-* 
nancy. — It will be necessary not only to call 
for all leases, counterparts, and agreements re- 
lating to the property, but also, whenever the 
property is in the occupation of a tenant, to 
inquire into the nature of his tenancy; for if 
a purchaser neglect to do this, he will be con- 
sidered to have implied notice of that title — no- 
tice of a tenancy being construed as implied notice 
of the terms under which the premises are holden* 
(Stew* Abs. 42 ; 3 Prest* Abs. 401; seeaUo Taylor 



230 CLEARING VP AND PBBFECTINO TITLB. 

T. Stibbert, 2 Yes. 440 ; Danielh y. Davidtan, 16 
ib. 249 ; Douglas y. Whitinfff ib. 254, cited ; Allen 
y. Anthony, 1 Mer. 282 ; Taylor y. Bakery Dan. 

71.) 

Seisin and identity o/'/»«rcefe.— Land-tax and 
poor-rate assessments (Doe dem. Smith y. Cart- 
wright, 1 Car. 86 Pay. 218) arc usually receiyed 
as evidence of seisin and identity of parcels ; as are 
also receipts of rent, old leases, or counterparts of 
leases — also maps, terriers, and plans of the pro- 
perty. These facts may also be shewn by the eyi- 
dence of parties well acquainted with the property ; 
as of present or former occupiers ; and the declara* 
tions of a deceased occupier as to tiie person of 
whom he held the premises, has been holden suffi- 
cient evidence of that fact, — such declarations being 
considered as made against his own interest, upon 
the recognized principle that the possession of 
every occupier is, primd facie, taken to be a seisin 
in fee, the identity of the lands being, of course, 
proved. (Peacable dem. Uncle y. Watson, 4 
Taunt. 16 ; see also Doe dem. Human v. Pettet, 
5 B. & Aid. 223 ; Doe dem, Bagally v. Jones, 1 
Camp. N. P. C. 367.) Where it was necessary to 
prove the identity of parcels, or seisin, through the 
medium of persons acquainted with the property, 
the practice, until recently, was to require the facts 
so stated to be supported by affidavit ; but now, a 
declaration, in pursuance of the statute of the 6th 
Wm. 4, for the suppression of extrajudicial oaths, 
is substituted instead. Where the title is derived 
through an heir, it will be necessary to ascertain 
that he was seised of the property, either actually. 
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or conitraetiTely-. An actual entry may be made 
either in person, or by some other person on his 
behalf— as his goardian, for instance ; and an entry 
by a stranger, on behalf of an infant, has been con- 
sidered in the light of an entry by a guardian for 
that purpose. The entry of one joint-tenant or co- 
parcener will also be treated as the entry of all. 
A constructive acquisition may be inferred, where 
a persoil can be shewn to have exercised acts of 
ownership over the property, or recelTcd the rents 
and profits {Davis t. Lowndes, 7 Scott, 22) ; and 
even tiie continued possessitm by a tenant of the an- 
cestor under a lease, by eleffit, or by statute, will be 
sufficient evidence of a seisin on the part of the 
heir, without any actual receipt of the rent or entry 
by him on the premises. (Co. Litt. 15, a ; Neumutn 
y. Newmant 3 Wils. 528 ; Bushby y. Dixon, 5 
Dow. & Ry. 126.) With respect to incorporeal 
hereditaments, such as rents or advowsons, as there 
can be no actual entry made upon property of this 
description, the proof of seisin must be eyidenoed 
by shewing acts of ownership, — as by receiving the 
rents in the one instance, and by presenting to the 
living the other. (Com. Dig. tit. ** Seisin,'' C.) 

7b whom the abstmct belongs.-'^kM long as the 
contract remains open, the general property of 
the abstract is neither in the vendor nor in 
the vendee absolutely. If the sale goes on, it 
becomes the property of the vendee. In the 
meantime the vendee has a temporary property, 
and a right to keep it, even if the title be re- 
jected, until the dispute be finally settled, for 
his own justification, in order to shew on what 
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f round be did reject the title ; the conseqnenoe of 
which 18, that whichcTer party has the right to the 
poaeession of it for the time being may recover it 
from the other/ notwithstaadiog the ultimate right 
of the property may possibly reside in him. (See 2 
Dix. Title-deeds, 461 ; JRobertsv. WytUt, 2 Taunt* 
268.) Bat whenever a purchaser rescinds a con* 
tract, he is bound to return the abstract, for it would 
be a mischievous thing if accounts of a person's 
title could get abroad ; and therefore not only has 
the abstract to be returned, but no copy is to be 
kept, lest it should be used for a mischievous pur« 
pose* (Jb,) 

2. Of the Search for Incumbrances. 

If the purchaser's solicitor is satisfied with the 
title as it appears from the abstract and the documents 
therein referred to, his next course of proceeding is 
to ascertain if there are any incumbrances affecting 
the property which the abstract does not disclose. 
These it will be his duty to search for ; but in ad* 
dition to this, he ought also to ask the vendor's soli- 
citor if there are any such, and whether, according 
to the best of his knowledge and belief, the vendor* 
or any of his ancestors or testators, have sold, 
mortgaged, or incumbered the property, and 
also whether there are any outstanding estatefl« 
judgments, annuities, Crown debts, or any 
other incumbrances whatever, except such as 
appear on the abstract, or have otherwise been 
disclosed in writing to the purchaser or his solicitor. 
In some parts of the kingdom, particularly in the 
west of JBngland, a practice has sprung up amongst 
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the Profession of requiring a declaration to this 
effect from the vendor, a form of which will be 
foand in the Appendix {tee IHv. II, No, 37) ; and it 
wonld afford a most beneficial protection to pur<« 
chasers if this practice could be universaUj esta-* 
blished. If the vendor's, solicitor denies that therd 
are any incumbrances, or wilfully conceals them, he 
will render himself personally liable to the pur* 
chaser. The vendor is bound to discharge every 
incumbrance before he can call upon the purchaser 
to accept a conveyance or pay the purchase-money. 
And if the incumbrances are such that the purchase 
cannot be completed on that account, the purchaser 
will be entitled to recover all his costs from the 
vendor, including also the cost of the conveyance^ 
and this, it seems, whether the search was made before 
or after such conveyance was prepared. If the 
vendor's solicitor, on being asked, replies that there 
are no judgments, the search may be postponed 
until immediately before the execution of the con<« 
veyance. 

Searching for judgments, — This search is now 
attended with less trouble and difficulty than for^ 
merly. Previously to the statute 1 & 2 Yict. c. 110^ 
the practice was to search for judgments for ten 
•years, and if any judgments appeared within that 
time, to search for ten years from the time of the 
most early judgment, and in like manner for ten 
years from each judgment which was so found, 
stopping at the period when the owner became adult^ 
unless there was reason to suspect there were 
judgments against him whilst a minor. But now 
all judgments, in order to become binding upon pur^ 
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chasers, must, in pursuance of the statute 1 & 2 Vict, 
e. 1 10, be registered ererj five years, so that there 
will be no occasion to extend the search beyond that 
period. The search must, however, now be made 
as well in the case of leasehold and copyhold as of 
freehold estates ; and, notwithstanding it was for- 
merly considered that leasehold estates were only 
bound from the time the writ of execution was 
delivered into the sheriff's office (Jones t. Atherton, 
2 Marsh. 275 ; see also Burdon ▼. Kennedy f 3 Atk. 
379 ; Jeans y. Wiikins, 1 Yes. 95), the statute of 
Victoria has rendered them liable in the same man- 
ner as freeholds. (1 & 2 Vict. c. 11 ; Prideaux on 
Judgments, 59, 72.) It must also be kept in mind, 
that entailed property is now subjected to judg- 
ments, which will be binding, not only upon the 
tenant in tail himself, but also on the issue in tail 
and the remainder-man » where the entail could 
have been barred without the consent of the pro- 
tector. So that a purchaser of property of this 
description must search for judgments in the same, 
manner as if he purchased lands in fee-simple; 
Nor can such search be dispensed with, even where 
the sale is by the assignees of a bankrupt; for, not« 
withstanding the Act now under consideration pro- 
vides that the judgment creditor shall not be en- 
titled to a preference in the case of the bankruptcy 
of the person against whom such judgment shall be 
entered up, unless such judgment shall have been 
entered up one year at least before the bankruptcy, 
it does not deprive him of such preference where 
such judgment has been- entered up before that 
period. The search, however, in such cases may 
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be restricted to the commencenient of one year next 
preceding the bankruptcy. Mr. Prideaoz, in his able 
treatise on this subject, also says, pp. 81, 82, that 
" it may be useful to observe, by way of caution, that 
all judgments entered up against a mortgagor sub- 
sequently to the mortgage, are charges upon the 
surplus of the moneys arising from a sale under a 
power contained in the mortgage-deed, and that the 
mortgagee would be bound to apply such surplus 
in the proper discharge of all such judgments of 
which he has notice." Remarking, at the same 
time, that '^ there was no reason to doubt that, even 
under the old law, all such judgments were general 
charges in equity upon the surplus moneys in the 
hands of the mortgagee." In support of which, 
he refers to Mr. Serjeant Hill's opinion, stated in 
Forth ▼. The Duke of Norfolk (4 Madd. 506, note). 
Faciiities afforded in the eeareh for judgments 
by recent enaetmente. — ^The inconvenience and un- 
certainty that were formerly incurred in searching 
for judgments where the vendor had a common 
name, which might have been equally applicable to 
many other persons (as the Smiths, Browns, 
Jones's, and Robinsons, for instance), are to a 
great extent, if not altogether, remedied by the 
19th section of the statute, by which it is provided 
that no judgment shall affect any purchaser, unless 
a minute containing the name and usual or last 
place of abode, and the title, trade, or profession 
of the person whose estate is to be affected thereby, 
shall be left with the senior master of the Court of 
Common Fleas» who shall enter the name in a book 
in alphabetical order by the name and addition of such 
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person. If there is the slightest probability of jadg- 
ments^apnrchaser's solicitor can rarely dispense from 
searching for them with safety ; for notwithstanding 
the 13th section of the Act (1 & 2 Vict. c. 110) de- 
dares that purchasers without notice shall not be 
depriTed of the equitable protection they previously 
possessed, stili such notice may probably be in- 
ferred from very slight circumstances, and, if 
proved, would give the judgment creditors the bene* 
fit of those extensive remedies the Act confers upon 
them. (Prid. on Judgments, 55.) It must also be 
recollected that if the purchaser sustains any loss or 
injury in consequence of his solicitor's negligence 
in searching for incumbrancest the latter will be- 
come personally liable to make good the same, and 
the purchaser will be entitled to maintain an action 
against him, and to recover damages accordingly* 
{Fbrsall v. Joneit 1 Vin. Abr. 54 ; Brooki v. Ikiy, 

2 Dick. 572 ; Green y, Jackson, Peake's N. P. C. 
336 ; Bakie v. ChandleM, 3 Camp. N. P. C. 17 ; 
Irewn v. Pemrman, 5 Dow. & Ry. 187.) It may 
be proper also to remark, that although a vendor is 
bound to discharge all incumbrances prior to the 
conveyance, he is not bound to discharge those dis* 
covered afterwards, unless the covenants (as indeed 
is usually the case) are sufficiently ample to include 
them; but if they are not, the purchaser will, 
generally speaking, be wholly debarred of remedy 
against the vendor, as well in equity as at law 
{Seryeani Maynard*9 case, 2 Freem. 3 ; see also 

3 Swanst. 651 ; Cripps v. Read, 6 T. R. 606 ; 
Mathews y.HoUings, Woodfall's Land. & Ten. 35 ; 
Bree v. Holbeach, Doug. 654 ; see also Bonaell v« 
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Vaughaiif Cro. Jac. 196 ; Lyaney v. Selby, Z 
Lord Raym. 1118 ; Goodtitle t. Morgan, 1 T. R. 
755 ; Hitchcock t. Giddings, 4 Pri. 135) ; anless 
where the vendor was guilty of a fraud by conceal- 
ing a defect in the title he was aware of, or sup- 
pressing some document by which this incumbrance 
was created y or on the face of which it appeared $ for 
then the purchaser would not only be enabled to 
maintain a suit in equity for relief, but might even 
bring an action at law on the case for the deceit* 

Disentailing deeds and acknowledgments of mar- 
ried women, — Where any disentailing deeds occur 
in the title, it must be seen tiiat they have been 
duly enrolled in pursuance of the Fine and RecoTery 
Substitution Act, 3 & 4 Wm. 4, c. 74, and also 
that the time of enrolment has not expired. And 
even where the time prescribed in the statute for 
enrolment has not expired, the purchaser's solicitor 
should take care to see that this is done before the- 
conyeyance is executed, and he should also ascer- 
tain by search that no previous assurance has been 
enrolled ; and where any acknowledgments of mar- 
ried women have been taken, he must ascertain that 
they were taken before the proper commissioners ; 
for the commissioners appointed under the Act have 
no power to act beyond the local limits of their re- 
spective districts, so that an acknowledgment taken 
elsewhere would be wholly inoperative. It must 
likewise be shewn that the acknowledging parties 
were of full age, — a minor, though a married woman, 
being under a disability to acknowledge a deed. 

Crovm debts, — ^Where it is at all probable that 
the vendor is an accountant to the Crown, a search 



i 



238 OF THV 8BABCB FOB INCUlCBBAKCEg. 

fhould be made for Crown debU. This must be 
made in the same office in the Common Pleas where 
judgments are to be searched for, and in which an 
index is kept of all debtors and accountants to the 
Crown. (2 Vict. c. 11, s. 8.) This, however, only 
relates to the Crown debts created or secured before 
the 4th of June, 1839. If, therefore. Crown debts 
may have been incurred previously, further inquiries 
should be made to ascertain whether sudi debts 
really exist or not. If such debts are found to exist, 
the purchaser may now be exonerated therefrom by 
paying the same into the Exchequer, under the 
provisions of the stat. 1 & 2 Geo. 4, c. 121, s. 10, 
previously to which a purchaser would not have 
been safe, although his money was actually paid 
into the Exchequer, unless he had procured a 
quietus to be entered up of record. 

Im pendens. — ^The same office in the CommonPleaa 
should also be searched where there is any suspicion 
that a suit is pending respecting the property ; but 
unless a purchaser has express notice of such pend- 
ing suit, he will not be bound by it until a memo- 
randum or minute is left with the senior Master of 
the Common Pleas, who is to enter such particulars 
in a book in alphabetical order. As there must be 
a re-entry every five years, it will be sufficient to 
confine the search to that period, (2 & 3 Vict, ell, 
s. 80 

Search in case qf nupeeied insolvency or bank^ 
ruptcy* — ^When the vendor has been in difficulties, 
it will be advisable to search the Insolvent Court ; 
and where a vendor was in trade, in case there was 
any apprehension of his having committed an act cf 
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bankruptcy, it was nsoal to search the Bankruptcy 
Court for any affidavit of debts by creditors which 
might have been made the foundation of a commis- 
sion or fiat in bankruptcy ; but now, as all bond 
fide conveyances by a bankrupt previous to issuing 
a fiat against him are rendered valid, notwithstand- 
ing a prior act of bankruptcy, unless the purchaser 
had notice of it (1 & 2 Vict. c. 4 ; see also vol. i. 
164, 165), and as the issuing a fiat is pretty cer- 
tain to be known to all parties having any imme- 
diate transactions with the bankrupt, a search or 
inquiry of this nature is rarely made. Where, how- 
ever, the vendor is a certificated bankrupt, and 
contracts to sell after-purchased property, it will 
be the duty of the purchaser^ solicitor to see that 
the certificate of conformity has been duly enrolled. 

Registered documents, — Where the lands lie in 
a register county, the register offices should be 
searched, in order to see that there are no registered 
incumbrances, as also to ascertain that the title- 
deeds have been duly registered, and the terms of 
the Registry Act duly complied with ; and, not- ' 
withstanding the practice may not be to register 
wills, the purchaser has a right to insist upon this 
being done, and his solicitor should see that such 
be done before he completes the purchase, as a bona 
fide purchaser, without notice of the will, would, 
by registering his convejrance, be entitled to a pre- 
ference to the devisee and all persons claiming undee 
him. {JoUandy, Stainbridge, 7 Yes. 478.) 

Awmtitiee, — ^Where the property is much involved 
and incumbered, it will be prudent to search for 
memorialized annuities ; but if the lands are situ- 
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ated in a register coanty, it will be safficient to con' 
fine the search to the registry office. 

Copyholdt. — If the property is of a copyhold 
tenure, the court rolls should be inspected, in order 
to ascertain that none of the documents have been 
omitted in the abstract. 

Indemnity against ineumbranees, — If the incum- 
brances are of such a nature that the vendor is 
unable to discharge them, the purchaser will, as we 
have already seen (vol. i. p. 18), be entitled to 
annul the contract, and cannot be compelled to 
complete his purchase in consideration of any in- 
demnity the vendor may think proper to offer him* 
(Farrer ▼. Nightingale, 2 Esp. N. P. C. 639; 
Barnwell t. Harris, 1 Taunt. 430 ; Heame ▼» 
Tbm/tnf, Peake, N. P. C. 192 ; Hibbert v. Shee, 
1 Camp. N. P. C. 113 ; Duffell v. WiUon, ib. 401 ; 
see also Stew. Abs. 346) ; neither, on the other 
hand, can the purchaser hold the vendor to his bar- 
gaiuy and call upon him for such indemnity, (lb.) 
Formerly, indeed, the Tule seems to have been 
otherwise {Halsey ▼.' Grant, 13 Yes. .73), and it 
used to be referred to the Master to consider what 
the indemnity should be ; but it now seems to be 
settled that a purchaser cannot be compelled to 
accept a title with an indemnity, nor a vendor be 
called upon to give one. At the same time, if both 
parties are willing to enter into an agreement of this 
kind, they are at perfect liberty to do so. This/ 
indeed, is a very common practice, where a person 
buys a property subject to a mortgage, in'which 
case he is bound to indemnify the vendor against 
the mortgage {see the form in the Appendix^ 
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Dtv. //. No. 4, clause 8), ahfaongh he agrees to 
purchase lubject to it, and the agreement was alto- 
gether silent as to the matter of indemnity. (War- 
ring T. Wardf 7 Ves. 357 ; Cro/U ▼. 7Vitt9», 
4 Taunt. 360.) As to what indem&itj should be 
given or required, must necessarily be guided by 
such a yarifity of eireumstances as to render it 
scarcely possible to lay down any precise rules or 
suggestions, as each individual case must entirely 
depend upon its own individual eireumstances, 
although, g^ierally speaking, if both vendor and 
purchaser are equally willing to complete the con- 
tract, and inclined to act hcmestly and liberally in 
the transaction, the matter may generally be ar- 
ranged in a satisfactory manner. 

3. Practical Direetiofu for Preparing the 
Conveyance. 

Wiien the title is approved of, and every doubt 
and difficulty cleared up, the next and conclusive 
st^ towards winding up the bargain is the prepara- 
tion of the purchase-deed and such other assurances 
as may be necessary for completing the purchase. 
This duty, as we have already seen, in ^e absence of 
an express stipulation to the contrary, devolves upon 
the purchaser's solicitor (vol i. p. 38). When the 
latter has prepared the draft, he should forward a 
fidr copy of it to the vendor's solicitor for his in- 
spection i and if the latter approves of the same, 
the draft may then be engrossed. If any altera- 
tions or additions be made, it will then be for the 
purchaser's solicitor to see how far they are material 
to his client's interests ; but whether so or not, no 

VOL. II. B 
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alteration ihonld be afterwards made, bowerer 
triyial incb alteratioiis may be, without acquainting 
the other party therewith preiionsly to the engross- 
ment of the deed. 

With respect to the mode of oonveyanoe to be 
adopted, this will rest with 'the purchaser, who is 
the proper person to pay for and tender the con- 
Teyance, and therefore has the best right to select 
what mode of assurance he may think proper, In 
ancient days the most usual mode of oonTeyanoe 
was by feoffment with livery of seisin, which has, in 
feu^, continued in use even down to the present time. 
This mode of couTeyanoe was in many cases consi- 
dered the most eligible, as its operation was to dear 
all disseisins ; and until recently it turned all other 
estates into mere rights. This result was, bowerer, 
destroyed by the recent statute 3 & 4 Wm. 4, c. 27. 
And now erery tortious operation of a feoffment is 
talcen away by the still more recent enactment of 
the 8 & 9 Vict. c. 106 ; so that feoffments having 
now no greater effect than an ordinary innocent 
mode of conveyance of the property, and the giving 
of livery of seisin being attended with inconve- 
nience and expense, that mode of conveyance is 
likely soon to grow out of use altogether. In feet, 
after the Statute of Uses had introduced the modes 
of assurance by lease and release, and also by ap- 
pointment, feoffments became more rarely used, 
except in the three following instances : — 1. Where 
the conveyance was made by a corporation, and this 
from the erroneous supposition that as corporations 
could not be seised to the use of others, they could not 
convey under a deed operating under the Statute of 
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VaeSf on which account the practice was to make 
them conYej either by feoffment, or by a common- 
law lease to be perfected by entry, and a release 
founded thereon. 2. To save the stamp-duty of 
the lease for a year ; but this the statute 55 Greo. 3, 
c. 184, put a stop tOy by charging the same stamp- 
duty on a feoffment as if a lease for a year had been 
actually attached to it. 3. To acquire a tortious 
fee* which, as we have already seen, cannot now 
be done. 

Release at common law. — Another mode of con- 
veyance was by a release at common law, which 
may be classified under the five following heads, 
viz.: — 1. By way of enlargement; as where a 
remainder-man releases to the particular tenant 
in possession. 2. By way of passing an estate ; 
as where one coparcener, or joint tenant re- 
leases to another coparcener or joint tenant. 
3. By way of passing a right; as where a dis- 
seisee releases to a disseisor. 4. By way of ex- 
tinguishment ; as if any tenant for life makes a 
greater estate than he is warranted in granting, and 
I release to the grantee ; or if the lord release to 
the tenant his seignorial rights. And 5. By way 
of entry and feoffment ; as where a disseisor re- 
leases to one or two disseisees. (See Wat. Convey, 
edited by Morley, Coote, and Cofentry.) In or- 
der, however, to give operation to a release, it was 
absolutely necessary that the releasee should be 
in actual possession of the property ; and hence 
the modern practice sprung up of creating a term of 
years by way of bargain and sale under the Statute of 
Uses, which that statute executed into the actual 

b2 
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possession in the lessee without entry, who thereapon 
became capable of accepting a release of the pro- 
perty, — the two instruments forming, in point of 
fact, but one assurance ; and though the bargain and 
sale purported to bear date before the release, both 
assurances were, in reality, executed at the same time, 
forming one conveyance under the general name of 
lease and release. A few years since, an Act was 
passed for rendering a release as effectual for the 
conveyance of freehold estates as a lease and release 
by the same parties (4 & 5 Vict. c. 21), since 
which the lease for a year has been generally dis- 
pensed with in practice. It was, however, neces- 
sary that a release, to operate under this Act, should 
be expressed to be made in pursuance of it, and 
the deed of release was, and is still, chargeable with 
the additional duty for which a lease of a year 
would have been liable. (Sec. 1.) Another Act 
was afterwards passed, specifying to simplify the 
transfer of property ; but it was found altogether so 
inadequate for the intended purpose, that it was 
deemed prudent to repeal it by an Act passed in 
the session next immediately following (8 & 9 
Vict. c. 106). By this last- mentioned enactment,- 
all corporeal tenements and hereditaments were de- 
clared, as far as regarded the conveyance of the 
immediate freehold thereof, to be deemed to be 
in grant as well as in livery (sec. 2), so that it may 
now be conveyed by deed of grant only — a species of 
assurance that was formerly only applicable to in- 
corporeal hereditaments, such as tithes, rent-charges, 
advowsons, or the like. For the time to come, 
therefore, there is no doubt that the conveyance by 
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grant, being the most proper, will supersede the pre- 
sent assurance by release, and, with appointments 
under powers, become the usual mode of passing 
real property. Still, however, the stamp-duty for 
the lease for a year attaches to a conyeyanoe by 
grant, as it previonsly did to the release, which 
levies a heavy and most improper tax upon 
small purchases. Another Act was also passed 
in the same session for the purpose of facilitating 
the sale and conveyance of real property (8 & 9 
Vict. 0. 119), which directs the conveyance made 
according to the forms set forth in the first 
schedule to that Act, or to any other deed which 
shall be expressed to be made in pursuance 
of it or referring thereto, shall employ in any such 
deed respecting any of the forms of words con- 
tained in column I. of the second schedule there- 
to annexed, and distinguished by any number 
therein, such deed shall be construed as if such 
party had inserted in such deed the form of words 
contained in column II. of the same schedule, and 
distinguished by the same number as is annexed to 
the form of words employed by such party ; but 
that it should not be necessary in any such deed to 
insert any such number. (Sec. 1.) It also enacts, 
that unless there was a special exception of the 
same, the deed should include the usual general 
words, '* all houses, &c.'' and the reversion, &o. ** and 
all the estate, &c.'' (Sec. 3.) But it still retained 
the harsh stamp-duty of the lease for a year. And it 
then directed that the remuneration for the deed 
under the Act should be estimated by the skill dis- 
played« and not, as formerly, by the number of foKos 
inserted. (Sec. 4.) 
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This Act does not seem to have met with any ap« 
probation amongst the Profession, and as the fifth 
section provides that a deed not taking effect under 
this Act shall be as valid as if the Act had not been 
made, the Profession seem almost universally to 
have availed themselves of this saving clause, and 
still employ the precedents formerly in use in pre- 
ference to the scheduled forms set out in the Act. 
Mr. Browell, indeed, in his explanatory notice to 
his useful edition of the recent Real Property 
Statutes, very properly remarks (Browell's Real 
Property Statutes, p. 283) that ** great caution ap- 
pears to be requisite in the use of this Act, as the 
forms in its schedules are in strictness appropriate 
only to the most simple conveyances. Even," 
he continues to observe, *'the common case of 
an appointment by a vendor seised to uses to bar 
dower to similar uses in favour of a purchaser, 
seems one in which the Act cannot with propriety 
be made available to any important extent, inas- 
much as the form in the first schedule is that of a 
grant in fee-simple, and the covenants in the second 
schedule are framed with reference to an assurance 
of that simple description. He further remarks 
that '' the Acts give a particular efficacy to a par- 
ticular form of words, and that the slightest devia- 
tion from that form will endanger the operation of 
the statute with reference to the covenant in which 
the mistake occurs, and such covenant may then, 
under the fifth section of the former, or the fourth 
of the latter Act, be left to the very doubtful effect 
it may have by its own independent operation." 
Other toodeM qf oMKronce.— Other modes of 
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ooimmoii assurance were fines and recoverieSf the 
two former of which we have already seen hare 
been recently abolished. In addition to these may 
be added deeds of bargain and sale, and appoint* 
ments in pursaance of powers under the Statutes of 
Uses and Exchanges, — ^modes of assurance that 
may still be resorted to ; but a eonveyance by way 
of appomtment is the only one of them that is now 
often or likely to be resorted to. 

Bargain and sale, — A bargain and sale is defined 
to be a kind of real contract^ founded upon some 
pecuniary or valuable consideration for the passing 
of real estates by deed indented and enrolled, and de- 
riving its operation and effect under the Statute of 
Uses. Before this statute, a contract for the sale 
of land raised a use, to convert ^ich into a legal 
estate an actual conveyance was necessary ; but that 
statute supplied the conveyance, and transferred 
the seisin of the vendor to the use of the purchaser, 
who having thus the seisin and the use, became 
seised of the legal estate without any other convey- 
ance. The Stat. 27 Hen. 8, c. 16, Jiowever, re- 
quired this assurance to be enrolled in some of the 
courts at Westminster, or with the derk of the 
peace of the county in which the lands are sitbate, 
within six lunar months from the time of the de- 
livery (Hob. 140 ; 2 Ins. 673 $ Shep. Touch. 223), 
which period has been enlarged by the late Act, 
3 & 4 Wm. 4, c. 74, with regard to enrolments in 
Chancery to nx calendar months. And although 
the time of enrolment may be thus postponed, yet, 
when completed, the deed takes effect from the time 
«f delivery, and not from the time of enrolment. 
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(2 Int. 875 ; MnUmy ▼. Jmnmgs^ ib. 674 ; Tho* 
nuu ▼. Popham, Dy. 218.) Carei however, muit 
be taken to enrol the deed within the preecribad 
time, otherwise it wiU become inoperatiTe. 

UiB cannot be limited to arite out qf a bargain 
and M/e.— As the Statute of Uses oKecutes the use 
in the bargainee, and as a use cannot be limited on 
a use, ail ulterior uses limited to arise out of the 
seisin of a bargainee, under a deed of bai^gain and 
sale, wiU necessarily be void as such, although they 
will still be good in equity as trusts ; hence it fol- 
lows, that an effectual power of appointment, capa- 
ble of passing the legal estate, cannot be created by 
way of bargain and sale ; and, as added to these in- 
oonTcnienoes, the expense ia greater than the ordi- 
nary conveyance by grant or release, because, in 
addition to the costs of enrolment, the same duty 
attaches as if a lease for a year was employed; 
deeds of bargain and sale have not often been used 
as a mode of assurance between vendor and pur- 
chaser. 

Distinction between ordinary batgaini andealee, 
and bargaine and eaiee under the Bankrupt Acts. 
•^A bargain and sale was formerly the umversal 
mode by which property was conveyed under a 
commission of bankruptcy ; but that spedes of as- 
surauce, except as to copyholds, has been taken 
away by the recent enactment of 1 & 2 Wm. 4, c. 56, 
which vests all other real estates of the bankrupt 
in his assignees, by virtue of their office. But bar- 
gains and sale under the Bankrupt Acts, differed, 
both in nature and quality, from a bargain and sale 
under the Statute of Uses ; the latter being a con- 
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tract for money or money's worth, by the owner of 
the land for the alienation of his interest ; which 
eontract raised a nse in fkvonr of the porchaser, 
grounded on the seisin of the bargainor ; wliich nse 
was by the statute executed into possession the 
moment the deed was enrolled; but a bargain 
and sale under the Bankrupt Acts is merely the 
execution of a naked authority given to certain per- 
sons by the commission or fiat to dispose of the bank- 
rupt's estate, and has no other title to the appella- 
tion of a bargain and sale than that which it derives 
from the occurrence of the words "bargain and 
sell " in the statute which confers, and the instm* 
ment which executes, the authority. (Hayes's Conv. 
97, n. 6. See the form of conveyance of a bank* 
rupt's real estate to a purchaser, App, Dtv. //. 
No. 17.) 

^;ipotn/mcfi/.^Where a power of appointment 
is given, in addition to the ordinary modes of assur- 
ance, the donee of the. power may convey by a 
single deed, and thus avoid the expense of the stamp 
for a lease for a year, which is not required in this 
mode of assurance. Its disadvantages are^'Ahat the 
conveyance may possibly fail of effect for non-com- 
pliance with the terms of the power, added to which 
it is at least a doubtful point whether the covenants 
for title run with the land. This arises out of the 
principle that the purchaser coming in under the deed 
creating the power, and not under the party exerdsing 
it, the former claims by a title paramount to and 
independently of the latter, and therefore for want 
of privity of estate the appointee cannot claim the 
benefit of covenants entered into with the donee 
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of the power. Upon the same principle, the exer« 
cue of the power would hiave OTerreached judg* 
meats entered ap subsequent to the deed creating 
such power, even where the appointee has notice of 
them ; but this, as we have already seen, has been 
done away with by the recent Act 1 & 2 Vict. c. 110» 
except as to purchasers who have no notice of the 
incumbrance. 

Exchanges. — An exchange at common law is a 
mutual grant of equal interests, the one in consi-' 
deration of the other. (Shep. Touch. 16 ; 2 Black* 
Com. 323.) In a conveyance of this kind no livery 
of seisin was required (Co. Litt. 506 ; Perk. Sect* 
285), the assurance being perfected by the entry of 
both parties, which, indeed, is indispensably neces- 
sary to render it valid ; so that if either party die 
before this be done, the exchange will become in<* 
operative. (See Bntl. note to Co. Litt. 276.) An 
exchange can only be made betwixt two parties^ 
though the number of persons of which such parties 
consist is immaterial. (3 Wils. 483.) The founda« 
tion of the assurance at common law is a mutuality 
of interest, and an implied warranty which engenders 
the right of entry in the case of eviction ; the latter 
is, however, now destroyed by the recent statute of 
8 & 9 Vict. c. 106, by the fourth section of whidi 
it b enacted, that an exchange made after the 1st of 
October, 1845, of any tenements or hereditaments, 
shall not imply any condition in law ; but as it still 
lesTCS the equitable doctrine untouched, by which, 
after mutual conveyances, one estate may be ren- 
dered liable to the incumbrances of the other, it 
has been justly remarked that a greater degree of 
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practical loconTenience arises oat of this equity than 
any which formerly existed from the pre-existing 
form of exchange, which had in point of fact nearly 
become obsolete. (Browell's Real Property Stat. 
276.) In an exchange it was not formerly ne- 
cessary that it should have been made by deed, 
unless the subject of it lay in grant, or was situate 
in different counties ; in other cases a mere note in 
writing would have been sufficient (Co. Litt. 50, 
51) ; but now the statute of 8 8c 9 Vict. c. 106, enacts, 
that an exchange of any tenements or hereditaments, 
not being copyholds, made after the 31st of October, 
1845, should be void at law unless made by deed. 
(Sec. 2.) This mode of assurance has not, how- 
ever, been often resorted to in modem times, the 
object of it haying usually been effected by mutual 
releases, the one being expressed to be made in 
consideration of the other (tee the Form m the 
Appendix t Dh* IL No, 28), instead of making 
each a pecuniary consideration for the whole value ; 
not only because it more accurately describes the 
transaction, but what is often highly important, 
considering the present high scale of stamp-duties, 
it saves the ad valorem duty which would otherwise 
attach on each conveyance, and by the Stamp Act 
(55 Geo. 3, c. 184), if the sum paid for equality of 
exchange is under 300/. the common deed-stamp is 
sufficient ; but if it amounts to or exceeds that sum, 
an ad valorem duty, the same as on purchases to 
that amount, will become payable. 

Disentailing deeds and acknowledgments qfrnoT' 
ried women, — ^We have already seen (on/^, vol. i. 
142, et seq,) that a tenant in tail may bar the en- 
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tail and coiiTey the entailed property by deed 
enrolled ;' and as the Act empowering him to do so 
doei not prescribe any particular mode of aasoranoe, 
the conveyance may be made by any existing mode 
of assurance by which property may be oonTeyed 
from one party to another. As the deed, however, 
requires enrolment, where a power of appointment is 
intended to be reserved, or uses are intended to arise 
oat of the seisin of the party to whom the pro- 
perty is conveyed by the disentailing deed, in order 
to prevent the possibility of the legal estate vesting 
in the grantee or releasee, it has become the more 
usual practice to omit the words ** bargain and sell" 
in the conveyance, using only the words *' grant 
and release," or " grant, release, and confirm." 
But notwithstanding a deed of bargain and sale 
had the disadfantage above alluded to, still, where 
the sole object of the conveyance was to convey 
an estate immediately to a purchaser, who was 
indifferent as to reserving a power of appointment, 
and as it took effect without a lease for a year, 
the expense of enrolment of that instrument 
was saved, as the lease for a year, as well as the 
release, required enrolment. But now a lease for a 
year is disused, so that at present a bargain and 
sale has no advantage over the modem grant and 
release ; but the former has this inconvenience, viz. 
that it has been doubted whether, if a disentailing 
deed by bargain and sale goes beyond the mere 
purpose of effecting a sale to a purchaser — as if it 
were made for the purpose of resettling the estate, or 
couferting the entail into an estate in fee-simple,^ 
a 5/. stamp may not be necessary ; it seems, upon 
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the whole, that the assurance by grant under 
the recent enactments is the most eligible mode 
for barring the entails at the present day. {See 
the Forme in (he Appendix, Div. 11. Noe. 22, 24, 
25, 26.) 

When distinct deedt will be neeettarv, ^-^It not 

tm 

nnfrequently happens that a tenant in tail, selling 
part of his property, is desirous of barring the entail 
in the residue which he intends to retain the pos- 
session of. In a ease of this kind it will be ad- 
visable to bar the entail by a distinct deed from 
that by which the property is conveyed to the pur- 
chaser (see the Form in the Appendix, Div, IJL 
No, 22), a course which, indeed, is always to be 
recommended where the deed of conveyance is 
likely to run to any considerable length, as the 
whole conveyance must be enrolled at the vendor's 
expense ; for the same reason that he was obliged 
to bear the expenses of a line and recovery, when 
either of those assurances was necessary for per- 
fecting his title. 

Leaeeholds and copyholds. — Leasehold property 
passes by deed of assignment, and the legal estate 
of copyholds by entry on the court rolls ; but in 
addition to this, there is usually a deed declaring 
the uses of the surrender. {See the Form in 
the Appendix, Div. 11. No. 36.) Freehold, lease- 
hold, and copyhold estates may, however, be all 
conveyed by the same deed {tee the Form in the 
Appendix, Div. II. No. 35), a subject I shall 
enter upon more fully when I come to treat of 
assurances relating to leasehold and copyhold pro- 
perty. 
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The conveyance should always commence with 
the date, although, in point of fact, it will be 
equally good if it has no date at all, or an im- 
possible date, as the 30th of February, the Slat 
of November, or the like,' if the time of delivery 
can be proved ; for a deed takes effect from the 
time of its delivery, and not from the day on which 
it is dated. (Co. Litt. 46 ; Dy. 28 ; 2 Black. Com. 
304 ; House v. Laxton^ Cro. Eliz. 890 ; Stone v. 
Boyle, 3 Lev. 348 ; Doe v. Day, 10 East, 427.) 
When conveyances by lease and release were in use, 
the practice was to date the bargain and sale for a 
year on the day preceding the release, unless 
the latter was executed on a Monday, in which 
case the bargain and sale was dated on the Saturday, 
leaving the interval of a day, in order that it might 
not appear to have been executed on a Sunday ; 
still the latter caution was unnecessary, as the 
statute for the better observance of the Lord's day 
(29 Car. 2, c. 7) applies only to process and proceed- 
ings of the courts, and dealings in the course of 
trade, and not to private transactions of individuals 
as between themselves by way of conveyance. 
Sometimes the lease and release are, from inad- 
vertence, dated on the same day ; but even then, 
the conveyance has been held equally good by 
giving priority to the lease for a year. {Taylor v. 
Horde, 1 Bur. 103, 107.) Mr. Preston has also 
expressed an opinion that, '* supposing it should 
appear in evidence that the lease and release were, 
both executed on the same day, but the release was 
executed before the lease for a year, it is highly 
probable that under these circumstances the Court 
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vonld rapport 9 title derived ander these instni- 
ments. The lease and release/' he continues to ob« 
serve, ** are parts of the same assurance, and the 
Court might well decide that the execution of the 
several instruments was to be considered as one 
entire transaction, and that the law gives prioritj 
in its construction to the execution of the lease for 
a year/' (2 Prest. Con. 364 ; see also CromwelVt 
case, 2 Rep. 74, b ; Ferrer9 v. F«rrer#, Cro. Jac. 
643; Herring v. Brown, 2 Show. 185.) The 
same learned writer also observes, that in some 
cases there may be a mistake in dating the 
lease and release by giving a priority of date 
to the release instead of the lease. Under these 
circumstances, he considers the recital in the 
release would in all probability be the founda- 
tion for averring the prior delivery of the lease 
for a year, thus making it a good and sufficient 
groundwork for the release, or the recital would be 
evidence of a separate, distinct, and antecedent 
lease ; and the rule of law, being (as we -have 
already seen), that a party may admit a deed, as 
dated on one day, and first delivered on another. 
Questions of this kind are, however, now become 
less important than formerly, when conveyances 
by lease and release were the most common modes 
of assurance, but which, now that the lease for a 
year may be dispensed with, is seldom resorted to. 
(Howe V. Laxton, Cro. Eliz. 890 ; Stone v. Bayle, 
3 Lev. 348 ; Lord Say and Sele'e case, 10 Mod. 
to ; Barker v. Keaie, Freem. 250.) 

Indenture, — Formerly, when deeds were more 
concisely drawn than has been the modem practice. 
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it waf Rfaal to write both parts on the Mine piece 
of parchment, with aome lettera of the alphabet 
written between them, through which the parch- 
ment was cat, either in a straight or indented tine, 
so as to leare half the letters on one part and half 
on the other ; bat the present practice is merely 
to cat the parchment in a waving line, witfaoat 
catting throagh any letters at all, and which serves 
very little other purpose than giving name to the 
instrument ; nor is it necessary that the deed should 
be indented at the time of delivery, for if done 
afterwards, it will be equally valid. But until this 
be done, it was held to be no indentnre, or capable 
of operating as such. (Shep. Touch. 50.) An in- 
denture, it must also be remembered, is a more 
powerful instrument than a deed-poll, for all the 
parts of an indenture make but one deed (Shep. 
Touch. 50 ; Flow. 134 ; 26 Hen. 6, cc. 24, 25 ; Litt. 
S. 370; 6 Hen. 6, c. 35 ; 35 Hen. 6, c. 34), and every 
part is of as gpreat force as all the parts put toge- 
ther, working by estoppel, and barring and con- 
cluding every party executing it (Plow. 421, 434) ; 
whereas a deed-poll is but of one part, and will be 
expounded to be the sole deed of the party making 
it, and the words therein contained will be con- 
strued to be binding on him only, and therefore 
cannot create an estoppel in point of estate. (Shep. 
Touch. 53.) The repealed Act of the 7 & 8 Vict, 
did away with the necessity of indenting a deed, not 
even requiring that an instrument, to have its ope- 
ration, should be so intituled ; so that an assuranoe 
under that Act, instead of commencing with '* This 
indenture, &c." began ** This Deed, &c." That 
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Act has however been repealed by the more recent 
enactment of the 8 & 9 Viet. c. 106, by which in- 
dentures have not only regained their former name, 
bat erery deed purporting to be meh is to have that 
effect, although not actually indented. 

Of the partiet. — ^With respect to the parties to 
a deed, they should be described by their proper 
Christian and surname, place of abode, and addi- 
tions ; or in the case of a corporate body, by the 
name of incorporation ; sometimes also it will be 
necessary to state the particular situation in which 
they stand to the confeyance ; as " trustee, heir-at- 
law, executor, &c." Hie order also in which the 
parties should be placed in the deed with r^;ard to 
their estates and interests will require some atten- 
tion, though an error in this respect will not in- 
validate the assurance. The correct way of arrang- 
ing the parties is to place the granting parties first : 
and amongst these, those having legal estates must 
have the priority ; next, those having equitable or 
beneficial interests ; and after these, the parties to 
whom the legal estate is to be conveyed ; and then 
those taking equitable estates, if the latter are to be 
made parties to the deed. Where persons assigning or 
surrendering chattel interests are parties, they are 
placed next after the persons having equitable estates 
of freehold. Where husband and wife are the convey- 
ing parties, they are usually coupled together in the 
conveyance ; as John Smith, of, &c. and Ann, his 
wife, &c. mentioning only the Christian name of the 
wife. The general rule that no one can grant by 
deed, or take an immediate estate under it without 
being named as a party, does not extend to persons 

TOL. II. 8 
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taking hj way of xme, or the benefit of a trait) or 
any eatate by way of remainder ; io that it ia not 
neoenary where incli are intended to take in that 
way to make them parties to the deed ; and now, 
nnder the recent atatute, 8 & 9 Vict. c. 106» 
parties not named in tiie premises of a deed may 
take immediately nnder it. (Sec. 5.) When a 
Tendor who holds an estate under the usual dower 
uses conveys to a purchaser, in strict technical pro- 
priety the dower trustee ought to join, upon the 
principle that as the fee-simple is professed to be 
conveyed, all the estates forming component parts 
of that fee should be included in such conveyance ; 
still it is a matter of no real importance, the 
trustee's estate being no more than a remainder for 
the life of the vendor expectant on the forfeiture 
of his life estate, and it is understood that the late 
Mr. Butler has expressed an opinion that a pur- 
chaser cannot insist on the concurrence of the 
dower trustee, unless the power be either suspended 
or destroyed. Persons also are sometimes made 
parties, not actually for the purpose of conveying 
any thing, but merely for concurring in the con- 
veyance, either because their consent is essential to 
the validity o( the deed, or because they stand in 
such a relation to the transaction that it is desirable 
there should be recorded evidence of their know- 
ledge of it. Hence^for example, where a person has 
devised lands to trustees, upon trust to sell, and 
pay debts and legacies, the heir-at-law and legatees 
are frequently made parties to the conveyance to 
the purchasers, although in legal strictness they are 
not necessary parties to sueh conveyance. (See 
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the Form in the Appendix, Div. U, No, 21.) 
When a Tendor dies between ^e time of signing 
tlie contract and the completion of the pfnrchase, as 
the pnrehase-moijey will then go to his exeeators, 
and form part of his assets (Sfkee ▼. Listor, 
5 ^Hn. Abr. 451 ; Baden y. The Earl ef Pembroke, 
2 Vem. 213 ; Buhb*$ ease, 2 Freem. 38 ; iS^tM ▼. 
Nibbard, 2 Dick. 712; Foley ▼. Perceval, 4 Bro. 
C. C. 419), the executors or administrators must 
be parties to the conveyance, to release their daims 
and acknowledge the receipt of the purchase- 
money, as mnst also the heir-at-law, to eonvey the 
legal estate in the property, which still remains in 
him. {See the Form, Div, IL No, 15.) A bank- 
rupt is also made a party to the conveyance of his 
estate, to obviate any difficulty to which a pur- 
chaser might otherwise be subjected in maintaining 
or proving the title. {See the Form, Div, II, 
No. 17.) By a late Bankrupt Act also (6 Geo. 4, 
c. 16, %,2S;B» parte Thomat, 1 Moo. & M. 64), 
the Lord Chancellor* b empowered, upon petition, 
either by the assignees or a pnrchaser, to direct 
the bankrupt to join in the conveyance; and in 
case of his refusal, the order of the Court will 
have the same effect as if he had actually con- 
curred. So, where the consent of any person is re- 
quired by the terms of a power, or a trust, or as 
in the case of a protector under a disentailing deed, 
he should be made a party to the deed requiring his 
concurrence, which, though not aetually necessary, 
will effectually prevent any questions from arising 
as to whether a prospective or retrospective consent 
is sufficient. (Conveyancer's Recital Book, 20.) 

8 2 
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In the ooDTejanoe of an equity of redemption tiie 
mortgagee should either be made a party, or at 
any rate hare notice of the pnrdkase ; because if he 
were to advance any farther san^ withoat having 
had either express or impUed notice of it, snch 
sum would be a valid chai^ on the estate in the 
hands of a purchaser. (Shepherdr* Titley, 2 Atk. 
348, 349.) It sometimes liappens, that when 
the contents of a deed are extensive and com- 
plicated, persons object to be parties, from an 
apprehension that they should be considered as 
much bound by assertions in the recitals, as 
by the effect of the deed ; but it seems that, 
generally speaking, none of the parties would be 
bound further than they appear from the general 
import of the deed to have agreed to be bound, and 
that the general expressions, and it is hereby de- 
clared and agreed by and between the eaid parties, 
Sfc. would be considered as applying to those only 
who are immediately interested in such agreement. 
But to remove all doubt about the matter, a general 
clause may be inserted, referring each distinct part 
of the deed to the person particularly interested 
in it. 

€lf the recitals. — The recitals must ever depend 
upon the particular circumstances and state of the 
title, so that it is scarcely possible to lay down any 
precise rules upon the suliject. As a general 
maxim, the best course to follow is to avoid loading 
the convejrance with unnecessary and lengthy re- 
citals, but at the same time never to omit the re- 
cital of any fact or assurance that may serve to 
develop the relationship in which the conveying 
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parties stand to each other with respect to the sub- 
ject-matter of coQTeyanee. If the deeds that are 
to be delivered orer to the purchaser are of them- 
selves sufficient to enable him to defend his title, 
no recitals are essential to his security; in such 
case, therefore, the recitals may be very short, or 
may be omitted idtogether. If, on the other hand, 
his title depends upon circumstances which do not 
appear on the face of the deeds delivered to him, 
these circumstances should be all set forth in the 
recitds. 

Where the property ts ewweyed under a power 
of appointment. — If the conveyance is made by ap- 
pointment and release under the common dower 
uses, the deed of oonyeyanoe, by which the power is 
created, should always be recited (See the Form, 
Div. IL No. 3, Clauee 2) ; as indeed it should in 
all cases where a power of appointment is ezer- 
cised. Sometimes tiie instrument creating the power 
is recited in the teetotum clause ; as, 'Mn considera- 
tion ofj &c. the said A. B. by virtue and in exer- 
cise of a power, Sua. limited to him by a certain in- 
denture" (stating the assurance, date, names of 
parties, &c.) ** and of every other power, &c. doth 
by tliese presents appoint, &c." In the recital 
of powers, it is unnecessary to redte any thing 
further than what shews that the exercise then 
intended to be made of the power is warranted 
by it. So where a power is intended to be exer- 
dsed, it will be unnecessary to recite the uses which 
are limited to take effect in default of appoint- 
ment. If there be a power of appointment in two 
persons jointly, and in default thereof, a similar 
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power to the lurvivor, and such iMt-meotioned 
power afterwards vests in snch sorriTor, who is de- 
sirous of exercising it, the former power should be 
recitedf as also that no joint ^»pointment was ever 
made» and the fact oi the death of the other party* 
by means of whidi the latter power became Tested 
in the snrriTor, (See Conrey. Reeital Book, 43.) 

Where th% vendor i» eeieed in /«e.— Where the 
rendor is seised absolntely in fee-simple, and con- 
veys by lease and release, it is often sufficient to 
recite merely that he is so seised, and the agree- 
ment to pnrchase; bnt where the legal estate is 
OQtstanding, or the property subject to a mortgage 
or other incumbrance, then it will be necessary by 
the recitals to shew all these facts, and the relation 
in which the conveying parties stand to each other 
respec^g them. 

Ctnweyaneee qf truet-properiy.'^'ln all convey- 
ances of trust-property, if there is a power for the 
trustees to give receipts, it will be sufficient to re- 
cite the creation of the trust, and the power to give 
such receipts, and there will be no ocoadon to redte 
the trusts of the purchase-money. .But where the 
trustees are not invested with such a power, and 
the circumstances of the oase make it inonmbent on 
the purchaser to see to the application of the pro- 
ceeds of the sale, it will be proper to dasdoee the 
trusts, and the persons beneficially interested in the 
purchase-money ought to be made parties to the 
deed for the purpose of releasing their claims on 
the property. In all cases, also, where trustees 
convey, it will be proper to set forth so much as 
justifies them in so doing. Thus, for eiample, if 
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A. be origmaUj a trastee for B., and C. after- 
wards, by any means, beoomes entitled to the bene- 
fit of this tnisti the manner in which C. became so 
entitled should be recited in the deed. 

Ordir in wkiek the reeitaU should be tmade* — * 
Generally speaking, the different documents should 
be recited aeoording to the priority of their respeo- 
tiTC dates, and other facta and transactions accord- 
ing to the priority of time at which the same oc- 
cnrred ; but where there are several distinct trans- 
actions to be stated, one independently of the other, 
it is sometimes better to go through the whole 
recital of one transaction, before the recital of the 
other is entered upon at aU. It is better to recite 
deeds, as principal deeda, if the party has the ori- 
ginal deeds and can depoid upon the recital of 
them ; bat if he neither has the deeds, nor can de- 
pend upon tlie reeitak, then tiiey should be redted 
as redted deeda« There is also, it must be kept in 
mind, a difference between the recital of a deed and 
the redtal of the effect of that deed : in the former 
instance the language of the deed should be rigidly 
adhered to j in the latter it may be Taried. Some 
deeds, however, from iheir very nature and opera- 
tion, require to be formally redted, and not nmply 
the result stated ; as where the redting deed is a 
conv^ance to uaes to bar dower, when it would be 
inaccurate (though often done) merdy to state the 
result, and say that the lands were limited to the 
nsual uses to prevent dower, because there are several 
minute forms adapted to, and employed for, this 
purpose, particularly as to the mode of eze- 
aating the power of ^»pointment ; and no one, from 
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such general ezpreiiioiifl, would knovr what the 
exact ofles were. But where the direct result of s 
former deed or instminent is one or more simple 
fact or fiicts, which contain withm themaehres aU 
their own conseqaenees, withont looking farther 
into the language or frame of that instrument, it 
may then be proper to state the residt withont the 
instrument. Thus, where a man is seised in fee, it 
will be sttflident to state that feet withont statfakg 
how he became so entitled. (See Conveyaneer's 
Recital Book, pu 37.) It sometimes happens that 
strict teclmical words have not been employed 
to create the estate, and this freqoently hap^ 
pens in the ease of entails created by witt. 
Whenever this oecun, it will be more prudent to 
state the result; as that the testator dofised the 
premises in question to A. for Hfe, with remainder 
to his first and other sons in tail, instead of insert- 
ing the actual terms oi the deriae, where such terms 
can possibly be construed to have a doubtful or 
equivocal import ; for, in the fiMmer case, tiie par- 
ties to the deed wiU be estopped from denying the 
estate devised to be other than that redted ; but if 
the words themselves were set out in the redtal, 
then the parties would be equally estopped from 
denying Ihe legal import of the redted words 
(Rountree v. Jacob, 2 Taunt. 141 ; Baker t. 
Dewey, 1 B. & C. 704), which, to say the least of 
it, might cause doubts and questions, which could 
never liave arisen if the course above suggested 
had been resorted to. 

Deeeripiion of pariiee,— 'In describing the par- 
ties to the redted deed^ it is usual only to give 
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their additiotu, as eflqnirei gentleman, &c. omit- 
ting their residence ; it is also a common practice to 
omit the addition, and simply state that the party 
is described in the recited document : as John Smith 
therein described of the one part, and John Styles 
therein also described of the other part. Where 
sereral parties con? ey in separate and distinct cha- 
racters, their relationship should, however, be dis- 
tinctly pointed out by the redtals. For example : 
suppose the necessary parties to the conTeyanoe are 
the heir and executor of a deceased mortgagee, and 
the owner of the equity of redemption to whom the 
estate has been limited to the usual dower uses, and 
who has mortgaged the property to the deceased 
mortgagee. In this case, after naming them as the 
parties, it will be necessary to recite — 1. The con- 
▼eyance to the owner to the dower uses. 2. The 
oonyeyance to the mortgagee. 3. The death and 
will of the mortgagee, and the probate of his wilL 

4. The contract for sale to the purchaser. And, 

5. The money then due on the mortgage. (See the 
Form, Div» II. No. 10.) 

Reeiiab to identify *^ iNire«2f.— Sometimes the 
redtals in previous deeds are inserted for the pur- 
pose of identifying the parcels, and the course through 
whidi they have been transmitted, which is often im- 
portant to disclose Ibcts not apparent on the title- 
deeds themselves, as in the case of property descend- 
ing from ancestor to heir, lliis, however, may often 
be done shortly, by being superadded to the descrip- 
tion of the parcels ; as, *' which said messuage, &c. 
were formerly the inheritance of A. B. who died 
intestate, and descended firom him to R. B. hig 
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nephew and lieir-at»law, who deriied the same 
toy'' &c. ; or, ** aU which said hereditaments and 
premises were formerly the inheritance of A. B. to 
whom the said premiaes were conveyed by inden- 
tures of lease and release bearing date, &c. and 
made between, &c. and the said A. B. &o. and the 
said A. B. by indentures of lease and release besr* 
ing date, &c. oonreyed the same," &c. 

A9iifftimettt qf terms.— -In the assignment of terms 
of years, either to a purchaser benefidally or to a 
tmsteein tmst to attend the inheritance, ithas long 
been a common praotioe to omit the intermediate 
assignments, and confine the recitals to the creation 
of the term and the last assignment, merely ie> 
citing tliat by a certain indentare made between the 
parties (naming them), the term was created, which 
by diTcrs mesne assignments, and ultimately by the 
last and then existing assignment, became and is 
still vested in the assignor. {See the Form, Dh.U. 
No, 22, Claueee 2, 3.) 

A$ to ike date of recited dbetimeii/*.— It is a 
common practice whenerer the date of an assurance 
or a matter of fact is steted, to employ the words 
" on or about," in order to g^rd against any error 
as to the particular day referred to ; as also to re- 
dte that the assurance is made, *' or expressed to 
be made," between the parties named. The latter, 
Mr. Coventry treate as absurd, conoeinng that 
those expressions imply that a deed can be made 
by other persons than those named in it. Mr. Jar- 
man, however, seems to take a more correct view of 
the case, and observes Hmt the words ** expressed 
to be made" are obviously designed to provide 
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against the possible event of the recited deed not 
being execated by all the persons who are professed 
to be parties to it ; and in such case their insertion 
seems to be necessary to complete accuracy, since a 
deed cannot correctly be described to be made by a 
person who does not execute it. They would of 
course particularly approximate when any of the 
professed parties to the deed retnae to execute it ; 
as where a trustee disclaims the trust-estate intended 
to be Tested in him. The deed of disclaimer re. 
citing the trust-deed should state it as a deed ex- 
pressed to be made between the intended grantors 
and the trustee who refuses the acceptance of the 
estate intended to be infested in him. 

RtcitaU no €9toppel exeqft as between parties,'-^ 
Recitals, although operating by way of estoppel to 
the parties to the deed (Doe y. Skerhekf 1 Fox 
& Smith, 78 ; Doe ▼. Saundere, ib. 28 ; Reee y. 
Lhydf Wightw. 123), do not a£Ebrd any evidence 
as against other persons (3 Preat. Aba. 8) ; still, 
where they have been supported by long, uninter- 
rupted possession, and relate to facts which have 
been within the knowledge of the parties, especially 
if those facts are stated with the circumstance of 
time, place, &c. they may be often relied on, though 
no general rule ever has or can be laid down on the 
subject. 

Reeiiai qf leaee for year.— In conveyances by 
lease and release, it was always usual to recite the 
lease for a year, which was done at the end of the 
granting clause, and though not absolutely neces- 
sary, was thus far important, that where the lease 
for a year was lost, it often afforded satisfiuitory 
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proof that such lease was actoally made, and 
the release duly founded upon it. Hence the loss 
of a lease for a year that was recited in the release, 
which was a conveyance to the tentant to the /?ra- 
eipef was held to be supplied by the statute 14 
Geo. 2, c. 2, and that it was not unreasonable to 
presume, as the lease was recited in the release, and 
the parties were thus apprized of the necessity of a 
lease, that there was a lease. (Hoimea r. AiUbie, 
1 M. & C. 551 ; see also SkifVfith r. Shirley, 11 
Yes. 64 ; Ward y. Gamons, 17 ib. 134.) In Ireland, 
it has been held suffident simply to recite the lease 
for a year, no such lease being ever made (9 Geo. 2, 
c. 5, s. 6 ; 1 Geo. 3, c. 3) ; and the statute of 4 & 5 
Yict. under which a lease for a year may now be 
dispensed with, enacts, that the recital or mention 
of a lease for a year in a release executed before the 
passing of that Act, shall be eridence of the execu- 
tion of such lease for a year. In order, howerer, 
that a release should Se effectual under that Act, it 
was requisite that it should appear on the face of it 
to have been made in pursuance thereof. This was 
sometimes done at the very outset of the deed : viz. 
'' This indenture made in pursuance of an Act ;" at 
other times the reference to the Act was made in 
the tettatum clause ; as, " the said A. B. doth by 
these presents, made in pursuance of an Act for 
rendering a release as effectual for the conveyance 
of freehold estates as a lease and release by the 
same parties, &c." Conveyances under the subse- 
quent Act of 8 & 9 Vict. c. 106, do not requuns 
any reference to that or any other Act. Some 
gentlemen still refer to the Act of 4 & 5 Vict. ; 
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and others, adopting a kind of middle conne, 
state the deed to be made " as well in porsnanoe 
as independently of that Act, &c.'' Bat the latter 
course being adapted to the existing uncertainty in 
the law, will, it is apprehended, soon grow out of 
use. 

The testatum. — It is usual to express in the tea- 
tatum clause the consideration for which the con« 
Teyahoe is made, the mode of expressing which 
must be governed by circumstances, so as to adapt 
the language of the assurance to the fiikcts and in- 
tention of the parties. By the rules of common 
law no consideration is necessary to the validity 
of a deed, so that in conveyances of this kind the 
consideration is not necessarily inserted to give 
validity to the deed, but rather for the purpose of 
shewing that the purchase-money has been paid, as 
also to rebut the presumption of a resulting use or 
trust ; or, to shew on the very face of the instru- 
ment that it was not voluntary, so as to be fraudu- 
lent against creditors or subsequent purchasers. 
For these purposes, therefore, it is now the universal 
practice to express the payment of the consideration- 
money in the body of the deed, as well as in the 
memorandum of receipt indorsed. At law such an 
acknowledgment in the body of the deed is con- 
clusive ; because a party who executes a deed is, 
as we have already seen, estopped from saying that 
the facts stated are not truly set forth ; but the re- 
ceipt indorsed has not this operation, because not 
being under seal, it is incapable of working an 
estoppel. {Lan^fon v. Corkef 5 B. & Aid. 606 ; 
I Dow. & Ry. 211.) Consequentiy, if the con- 
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^deration was not expressed to be paid in the 
deed, the vendor would not have been estopped 
by its being so expressed in the indorsed memoraa- 
dnm. Bat in equity, neither the acknowledgment 
of the receipt of the parchase>money, in the body 
of the deed, nor in the indorsed memorandum, will 
preclude the vendor from shewing that the money 
has not been so paid. (Coppin v. Coppin, 2 P. 
Wms. 284 ; Maereth r. Symons, 15 Yes. ^37 ; 
Hughes r. Kearney, 1 Sch. & Lef. 132 ; Grant v. 
Skallie, 2 Yes. & B. 306.) But for all this, the 
indorsement and signature of receipt of the |>ur- 
chase-money should never be omitted ; for although 
not conclusive evidence of such payment, its ab- 
sence is implied notice that it has not been made, 
and that a lien in equity has attached on the lands 
in consequence. (2 Prest. Conv. 42 ; and see anii, 
vol. i. p. 97, et 8eq») No consideration being ne- 
cessary to pass an estate at common law, though it 
is to raise a use, a practice arose of omitting even a 
nominal consideration, in a disentailing deed, where 
it was intended to settle the property through tiie 
medium of the Statute of Uses, lest the enrolment 
should constitute it a bargain and sale enrolled, and 
to state merely that the assurance is for the pur- 
pose of barring the enteil, &c. {See the Form, 
Div. IL No, 22.) 

How the consideration should be expressed in 
the deed* — ^When a full and valuable consideration 
is paid, the receipt is usually expressed more folly 
than where the consideration is merely nominal : 
thus, for example, the consideration-clause, where 
the conveyance is made by the vendor and hit dower 
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tnutee, usually states ''that in consideratioii of 

fit t^ 

£ sterling paid by the said vendor 4^ the 

said purchaser at the time of the execution hereof, 
the receipt of which the said vendor hereby acknow- 
ledges, and therefrom doth, by these presents* release 
the said purchaser, his heirs, executors, administra- 
tors, and assigns for ever ; and also in considera- 
tion of 10s. at the same time paid by the said pur- 
chaser to the said dower trustee, the receipt whereof 
is hereby acknowledged, &c." This form is a 
shorter one than has been generally adopted for this 
purpose; still it seems that the more concisely 
(provided it be done correctly) the testatum clause 
can be penned, the more clearly will it tend to shew 
the objects effected by it. 

Where the conveyance is by appointment and 
lease, — ^The above clause supposes the conveyance 
to have been by release ; for if made by appoint- 
ment and release, it would be requisite that a tes- 
Ustum should precede the one now given, by which, 
after setting forth the consideration of the purchase* 
money in the terms before mentioned, the vendor 
should appoint that the premises shall remain to 
the uses thereinafter declared ; and the second tes* 
tatum should merely express a nominal pecuniary 
consideration to be paid by the purchaser to the 
vendor and dower trustee, in consideration of which 
the dower trustee releases, and the vendor grants, 
releases, and confirms. {See the Form^ Dtv* //• 
No, 1, Clauses 5, 6.) Where there are other con- 
veying parties, they must convey according to thdr 
respective interests. For example, in the case before 
instanced, of a sale by an heir-at-law and executors 
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of a deoeaied mortgifste ander a power of sale con- 
tained in the mortgage, it should be expressed that 
in consideration of the pnrchase-money, setting out 
the amoont paid by the purchaser to the execntorSy 
and of a nominal pecuniary consideration paid by 
such purchaser to the heir of the mortgagee, such 
heir, in respect only of his legal estate as heir-at- 
law of the mortgagee, should release and convey ; 
the executors should remise, release, and quit claim; 
and if the owner of the equity of redemption is 
a party, he should grant, release, convey, and con- 
firm. (See the Form, Dw, //. No. 10, Clauee 6.) 
The words " appoint" and *' release " are sometimes 
mixed together in the same operative part, but 
which is always irregular, and sometimes materially 
wrong. 

Conveyancee by iruatees. — ^Trustees have gene- 
rally been advised not to convey by the word 
'* grant," upon the ground that it creates an im- 
plied covenant ; but this is not the case (as to which 
see Park, French edit. 26 ; Noy, Max. 261, 262, 
9th edit. ; Co. Ldtt. 348 ; Butl. note to Co. litt. 
425 ; Noke9*s case, 4 Rep. 80) ; still the practice 
has been to omit the word ** grant" in convey .^ 
ances by trustees and persons acting in that cha- 
racter, such as executors and administrators, who 
are not interested in the purchase-money, mort- 
gagees, annuitants, and other incumbrancers who 
have been paid off. (4 Com. Dig. 433, 2nd edit.) 
As to future conveyances, all cause of objection to 
the insertion of the word ** grant " has been obviated 
by the recent Act 8 & 9 Vict. c. 108, by which, as 
we have already seen, it is expressly enacted that 
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no implied covenant ihatt arise in consequence of 
the word ** give " or '* grant/' inserted in any deed 
made after the 1st of October, 1845; so that it 
seems a trnstee would now have no right to decline 
to convey by the word " grant ;** at the same time 
it does not appear that his assurance would have 
one whit greater effect by its being inserted than 
if the ordinary terms by which trustees usually 
convey were employed for that purpose ; so that if 
the objection be raised, the matter really is not 
worth diaputing about. In conveyances by a trustee, 
it is also a common practice to qualify his convey- 
ance by the words ** according to his estate and in- 
terest as such trustee as aforesaid ;" but this is by 
no means essential to the protection of a trustee, who . 
appears in that character on the very face of the 
conveyance, and who merely covenants that he has 
done no act to incumber the trust property. 

Partiea taking under the conveyance, — ^The con- 
veyance should be to the parties who are to take 
under it. If the fee is to be conveyed, the grant 
should be to the party and his heirs. Persons taking 
by way of remainder are not named in this part of 
the deed ; thus the name of the dower trustee, under 
the modem form of dower used, is now omitted ; 
but when the more antiquated but now obsolete form 
of making the dower trustee and purchaser take as 
joint tenants was in use, then the conveyance was 
made to both, and it was declared in the habendum 
that the estate of the trustee was in trust only for 
the vendor. Where any of the parties take by way 
of use or trust, then the releassee to uses, trustees, 
or trustee only, should be named in this part of the 

VOL. II. T 
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deed. Although it is the usual and most correct 
mode of proceeding to annex words of limitation to 
the granting clause when an estate in fee is to be 
conveyed, still this is here rather a formal than a 
necessary part of the assurance, where there is, as 
in every modem deed, an habendum ; that being 
in point of law the proper part of the assurance 
for introducing the words of limitation ; it being 
the office of the premises to name the grantee and 
describe the parcels, and of the habendum to limit 
the estate. 

Where the purchaser is one of the conveying 
parties. — If the purchaser himself must necessarily 
be one of the conveying parties, as in the instance 
of a mortgagee purchasing the equity of redemp- 
tion, (a) a direct conveyance to him would be im- 
proper ; but this difficulty is easily gotten over by 
conveying through the medium of a trustee, and 
where the property is to be conveyed to dower 
uses, the dower trustee would be the proper party 
for the property to be conveyed to, which should 
be limited to such dower trustee and his heiii^, 
habendum to him and his heirs, to such uses as the 
purchaser shall by deed appoint ; and in default of 
appointment, to the use of the purchaser for life 
without impeachment of waste, with the usual limi- 
tation to the use of the dower trustee during the 
life of the purchaser, and with the ultimate re- 
mainder to the use of the purchaser, his heirs and 
assigns for ever. {See the Form, Div. II, No. 6.) 

Disentailing deeds. — In disentailing deeds under 

(a) That a mortgagee may so purchase, see anti, vol. i. 
p. 205. 
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the Fine and Recovery Substitution Act (3 & 4 
Wm. 4, c. 74), a conveyance may, as we have al- 
ready seen {ani^, vol. i. 142), be made with the 
protector's concurrence without the latter departing 
with his interest ; but which a tenant to the prtscipe 
under the old system must have done. (See the 
iFbrm, Div, 11, No9. 22, 23.) Hence in the case of a 
tenant for life, who ia the protector of the settle- 
ment, concurring in the conveyance by the next 
immediate tenant in tail, but wishing to retain his 
own life-interest in the property, the teitatum 
should express that the tenant in tail, with the 
consent of the protector, as such protector, &g. 
grants, &c. ; the protector himself should neither 
grant, release, convey, nor even confirm, but his 
name should be inserted as the first party to the 
conveyance; his consent should be expressed in 
such conveyance, and then his hand and seal being 
placed to it will be conclusive. (See the Form, 
Div, II, No. 22.) 

The parcels, — ^In describing the parcels care must 
be taken that the description is sufficiently descrip- 
tive, so as, on the one hand, to comprehend every 
part of the purchased property intended to be con- 
veyed, and on the other hand, to exclude any por- 
tion that may be intended to be reserved to the 
vendor. At law, no more will pass than is well 
described, and, by the same rule, all that is de- 
scribed, and which the vendor has the power to 
convey, will pass. (2 Prest. Conv. 447.) But the 
rule is otherwise in equity, as that Court will rectify 
an error where any portion of the parcels have been 
by mistake omitted^ or by decreeing a reconvey* 

T 2 
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ance where more has been inaerted in the conTey- 
ance than was the subject-matter of the contract 
(Rob V. Butterwiei, 2 Pri. 190 ; Thomas r. llavu, 
1 Dick. 301 ; Young v. Young, ib. 625 ; Beaumoni 
y. Bramleyf 1 Tom. 41) ; still it seems that is an 
equity attaching merely as between yendor and pur- 
chaser and their respectiye representatiyesi and does 
not affect the issue in tail or remainder-men, neither 
of whom it seems can be compelled to supply an 
omission of this kind. 

Description should correspond with that con" 
tained in former deeds^-^The description of the 
parcels in the deed of conyeyance ought to corre- 
spond with that inserted in former deeds, so as to 
shew the identity of the lands throughout the title ; 
unless where the property has been subdivided 
into parcels, when such a description must be ne- 
cessarily improper. Wheneyer cases of this kind 
occur, Mr. Preston suggests that the new descrip- 
tion should be as simple as possible, and that the 
attention should be directed to select those circum- 
stances of description which will distinguish the 
property from any other, and to take the most ob- 
vious circumstances of certainty as the foundation 
and groundwork of the description : thus, ** allthat 
messuage, tenement, and farm called, situate, &c. 
which said hereditaments consist, &c. and were for- 
merly the inheritance of, &c." (1 Prest. Cony. 447.) 
The advantage of adopting this mode, he observes, is, 
that the subsequent part of the description is inde- 
pendent of the former part of it, and therefore, 
though the subsequent circumstances of description 
may be erroneous, this error will not vitiate the 
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grant, sinoe that which is oertaiii of itself cannot 
be destroyed by that which is uncertaiui fake, or 
insensible ; in support of which the learned writer 
cites from Bacon's Maxima (Nos. 13 and 25), ^^faUa 
demon»traiio non nocet : nil faeit error in nomine 
ewm de perwnd (or de ge) eonttat, Veritas nominis 
ioUii errorem demonetraiionis*'^ (See also Shep. 
Touch. 246 ; Doe r. Greathead, 8 East, 91.) 

Where the eowoeyanee is by trustees or mort- 
gagees. — Sometimes trustees or mortgagees refuse 
to convey by any other description than that by 
which the lands were conveyed to them, lest they 
should render themselves responsible for passing 
more than was so vested in them ; but this appre- 
hension seems gproundless, particularly as qualifying 
words may be used so as to confine the lands in 
question to those originally conveyed to them. 

Where distinct parcels are held under different 
titles* — It frequently happens that distinct parcels 
held under different titles are all included in the 
same deed. When such is the case, the parcels 
may be described in the order in which they are 
mentioned in the recitals, — ^as first, ''all, &c. :" 
and then, after describing the parcels, may be 
added, " all which said hereditaments and premises 
are comprised in and described by the said herein- 
before recited indenture, &c." Secondly, "all, 
&c." referring in like manner to the recital relating 
to it, and so through all the remaining parcels. 
Where, however, the parcels are very numerous, 
the plan laid down by Mr. Preston appears to be 
a most neat and accurate mode ; which is, to insert 
the parcels comprised in each class of deeds in a 
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distinct sdiedole, and to make a reference, troxnr 
time to time, in the recitals, and also in the grant, 
to the appropriate schedule ; thus the recital will be 
to this effect : — ** Whereas, by indentures, &c. all 
&c. which are described and comprised in the first 
schedule to these presents, with their appurtenances, 
were conveyed, &c.'' Or when the eircumstances 
require it, the recital may assume this form, — 
'* Whereas, by indenture bearing^ date, &c. divers 
hereditaments, and amongst them all those, &c» 
comprised in the first schedule to these presents, 
were conveyed, &c." The other recitals can be 
expressed in similar terms, adapting, of coarse, the 
recital to the circumstances. The grant must be 
by words of reference to the description in the 
schedules, and will be governed by the intention of 
the parties. In general it will be to the following 
effect : — ** All those messuages, &c. which are com- 
prised and described in the ■ first, second, third, 
and fourth schedules to these presents.'' (See the 
Form, Div. IL No, 35.) If the general words be 
added to each parcel in the schedule, then the 
reference will be to the rights, members, and ap- 
purtenances by general words : thus, via. after 
the words, '* every part and parcel of the same,'' 
add, '' with the rights, members, and sppurte-^ 
nances ; " but when, as is the more frequent 
practice, the general words are not inserted in the 
schedule, they should be introduced in the body 
of the deed, in the same form as if the descrip- 
tion of the parcels had been there inserted, in- 
stead of being contained in the schedules. (1 Prest*. 
Conv. 458.) 
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Where freehold and copyholds lie intermixed 
together. — If freehold and copyhold lands are in- 
termixed together, and such are the subject-matter 
of conveyance, every -care most be taken not to 
include the oopyholds in the operative part of the 
grant 4 though instances sometimes occur where it is 
impossible to avoid this, from the inability to dis- 
tinguish with any degree of accuracy what portions 
of the lands are actually freehold and what copy- 
hold. To obviate this difficulty, it has been sug- 
gested that the grant Itself should be of all such 
and so many and such parts as are of freehold and 
not of copyhold tenure, of and in all, &c adding a 
full description of all the parcels, including the 
freehold and copyhold lands, or inserting such 
parcels in a schedule annexed to the deed. (See 
2 Prest. Conv. 458.) 

ParceU, how usually set out in appointments 
and assiynments. — In appointments made in exer- 
cise of a power, the description of the parcels is 
often inserted in the recital of the instrument 
creating the power; the general words, also, are 
usually curtailed, being commonly restricted to the 
terms ** with the appurtenances, or with the rights, 
member8,and appurtenances thereto belonging, ''and 
the reversion elause, all estate clause, and grant of 
deeds, are usually omitted. In assignments of lease- 
hold property, it is also very common to describe 
the parcels in the recital of the deed by which the 
term was originally created ; and where the con- 
veyance is by trustees or mortgagees, the parcels 
are sometimes inserted in the recital of the deed 
creating the trust or mortgage. But in most other 
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mstenoes the parcels are inaerted in the opeiative 
part of tlM deed. 

How property not intended to pau ekmdd be 
exehtded, — ^When the paroela under a general da- 
nomination are caloolated to paaa more lands than 
are the subject-matter of contract, it will be neces- 
sary to except the latter in express terms ont of the 
conveyance. This exception can only be made to 
the grantor, or rather it cannot be made to a 
stranger ; and if no name be mentioned, but the 
property be merely excepted, the grantor will be 
entitled to it daring his estate in the premises. 
(Shep. Touch. 100.) If, howerer, the exception 
be only made to him during his life, it will be 
severed only during that period, and on his death 
rerert to the purchaser. (lb.) Where an excep- 
tion is most frequently employed, is where there is 
a grant of manor, and some of the demesnes are to 
remain the property of tlie grantor, or are to be 
oonreyed to other persons. (2 Prest. Conr. 462.) 

Qf the general uwrds.^-^Aiter the description 
of the parcels, were usually added such general 
words as might be supposed to cover any thing 
omitted in the description; but, generally speaking, 
tiie simple term ** appurtenances " would have in- 
cluded every thing they enumerated. Then came 
the reversion clause, which was considered rather a 
formal thun a necessary part of the conveyance ; 
tiien the all estate clause, but wbkh. was of course 
omitted in all wdl-penned instruments, where a 
particular estate only was intended to pass, and was 
also inapplicable to tlie character of a feoffmcDt, 
though often inserted therein, livery being made of 
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the postenion and not of the estate of the feoffor. 
Now, under thereoent Act, 8 & 9 Yict. c. 106, bat 
which seems merely explanatory of the law as itstood 
prerioBsly, it is enacted " that every sodi deed, 
nnlsss any exception be specially made therein, shall 
be held and construed to kidade all houses, ont- 
honses, edifices, bams, stables, yards, gardens, or* 
diards, commons, trees, woods, underwoods, 
mounds, fences, hedges, ditches, ways, waters, 
wateioourses, lights, liberties, priidleges, ease* 
ments, profits, commodities, emoluments, heredita- 
ments and appurtenances whatsoerer to the lands 
therein comprised bekmging, or in anywise apper- 
taining, or with the same demised, held, used, oc- 
cupied, and enjoyed, and taken or known as part 
or parcel thereof, and also of the rerersion or re- 
mainders yearly, and other rents, issues, and profits 
of the same lands, and of e?ery part and parcel 
thereof; and all the estate, right, title, interest, in- 
heritance, use, trust, property, profit, possession, 
daim, and demand whatsoever, both at law and in 
equity, of the grantor in, to, out of, or upon the 
same lands, and every part and parcel thereof, with 
the appurtenances/' (Sec. 2.) 

OrtaU qf all de€d», — ^The concluding clause of 
the premises is the grant of all deeds. This, it 
seems, is not absolutely necessary to entitle the 
purchaser to the custody of the documents relating 
to the title, as it seems tliey will pass to him as in- 
cidental to his purchase, unless the vendor retains 
part of the estate, or has entered into qualified 
covenants for the production of them to a third 
person (Fi^ld v. F«a, 2 T. R. 608) ; or, according 
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to the old authorities, where a feoffor has entered 
into a general warranty, who in that case would, it 
is said, be entitled to retain the deeds in order to 
enable him to defend the title he has thus war- 
ranted. (Co. Litt. 6.) Mr. Jarmsn has, however, 
suggested that, notwithstanding the purchaser will, 
unless in the excepted cases above noticed, be enti- 
tled to the custody of the title-deeds, independently 
of any express grant of them, still it will be the 
better plan to insert the clause granting them ex- 
pressly to the purchaser, and so avoid the possibility 
of any question from being raised upon the subject, — 
particularly as it has been questioned whether, when 
a conveyance takes effect under the Statute of U^es, 
the right to the custody of the deeds resides in the 
a releassee to uses, or passes with the land to the 
cestui qui use. In order, however, to accomplish 
this where the property is conveyed through the 
medium of a trustee to uses, he observes that it will 
be necessary to remove the grant of deeds from its 
usual position, and insert a distinct and separate 
clause for that express purpose. (See 7 Jarm. 
Byth. 461.) 

Where the iitU'deeds are not delivered to the 
purchaser, — When the title-deeds are retained by 
the vendor, the usual practice is for him to enter 
into a covenant to produce them, and a Court of 
Equity will never decree a specific performance if 
the vendor refuses to do so. (See iheFomtf ZHv, II, 
No, 15, clauses 5, 6, 7 ; ib. No. 16.) In the 
absence of an express stipulation to the contrary, 
the vendor is, as we have already seen (vol. i. 
pp.6, 31), compelled, at his own expense, to supply 
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the purchaser with attested copies where he cannot 
obtain the deeds themselves ; still it seems that will 
not extend to every document relating to the pro- 
perty, but to include such only as are necessary to 
make a good title. Nor does the rule apply to in- 
struments of record, for these the vendor cannot be 
compelled to be at the expense of supplying. 

Of the habendum clause. — The office of the Aa- 
bendum is to limit the estate of the grantee. It 
commences with the words ** to have and to hold 
the parcels " (enumerated by words of reference, 
but which should be sufficiently comprehensive to 
embrace the whole property) to the grantee and 
his heirs to whose use the property is declared to 
be, or other uses are declared to arise out of his 
seisin. If no express use is declared , it will result 
back to the grantor (see vol. i. p. 341, and the 
cases there referred to), unless there be a sufficient 
consideration to rebut the resulting use, in which 
case the estate limited to the grantee will remain in 
him. (7 Jarm. Byth. 456.) It must also be recol- 
lected that where any greater estate than for the 
life of the grantee, that the proper words of limita- 
tion are inserted for that purpose. 

Limitation of uses. — In modem conveyances to 
purchasers, the property is usually limited either 
simply to the grantee in fee, or to dower uses. 
When the former course is adopted, the usual words 
are, " To have and to hold the said messuages, &c. 
unto the said A. B. and his heirs, to the only proper 
use and behoof of the said A. B. his heirs and 
assigns for ever,'' or, "To have and to hold, &c. 
unto and to the use of the said A. B. his heirs and 
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aangns for ever;" but either form will limTe the 
same operation. 

Uses to bar dower, — ^Ilie right of dower which 
formerly attached on a conTeyance of lands, and 
which in fact still does as to husbands married 
previously to the year 1834 , being found a clog 
upon the free alienation of property, it was deemed 
expedient to adopt some plan by which this impedi- 
ment might be remored. The first method re- 
sorted to (and though now obsoletOi has not veiy 
long been discontinued) was to limit the estate to the 
purchaser and his trustee as joint tenants in fee, 
but declaring that the latter only held as a trustee 
for the purchaser, by which means the wife's dower 
was prevented from attaching during the continu- 
ance of the joint estate of the purchaser and his 
trustee (Litt. s. 45 ; Co. Litt. 37, b ; Bro. 4, 84 ; 
Perk. 334 ; Broughtonv. Bandall, Cro. Eliz. 502 ; 
Ameoth ▼. Catheriek, Cro. Jac. 615 ; Sneyd ▼. 
Sneyd, 1 Atk. 442) ; but it was still liable to attach 
on the death of the trustee in the husband's life- 
time, as the husband would then have become 
solely seised. The inconTenienoe resulting from 
this gave rise to the practice of limiting the lands 
" to the purchaser and his trustee, and the heirs of 
the trustee," or immediately to the trustee and his 
heirs, in trust fbr the purchaser and his heurs (Curtis 
V. CfurtiSy 2 Bro. C. C. 620), in both of which 
cases the legal sdsin of the husband was pre- 
vented by the creation of the trust ; but notwith- 
standing the last objection was obviated by 
this mode, it was still open to other objections. It 
kept the legal estate from the purchaser, and ex- 
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posed him to the possibility of its escheating to the 
Crown for want of heirs of the trustee, or to the 
inoonyenience of its becoming vested in infants, 
married women, or persons residing at a distance 
not easily discoverable, or not willing to join in the 
conveyance required to be made of it. (Co. Litt. 
379, bf n. 1.) To prevent all these troiiblesome 
consequences, therefore, a mode of limitation was 
next introduced by which a right of dower was per- 
mitted to attach upon the estate, but subject to be 
divested by the act of the husband in his lifetime. 
This was effected by limiting the property to such 
uses as the husband should appoint, and in default 
of appointment, to the use of his right heirs. (Co. 
Litt. 216, a, n. 2.) Until this power was exercised 
by the husband, he was actually seised of an estate 
of inheritance in possession on which the right of 
dower attached ; but upon his making the appoint- 
ment, it was considered that as the appointee came 
in as if named in the deed creating the power, he 
was in paramount to the right of dower in the wife, 
and consequently held the estate discharged from 
her claims thereto. Considerable doubts, however, 
appear to have been at one time entertained as to 
the efficacy of this mode of limitation, upon the 
principle that the right of dower having once at- 
tached, could not be defeated by the act of the hus- 
band alone. {Cojp v. Chamberktinf 4 Yes. 637 ; 
Mawndrell v. Maundrell, 7 ib. 567.) It has, how- 
ever, been since decided that the husband, by exer- 
cising his power, can wholly bar his wife's claim 
to dower. {Maundrell v. Maundrell, 10 Ves. 
246 ; Rae v. Pungt 5 B. & A. 561 ; S. C. 5 Madd. 
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561 ; Moreton ▼. Leegy cited 5 Madd. 318 ; JDoe v. 
Jones, 10 B. & C. 459.) Still this mode of limita- 
tion is not always to be depended on. The power 
of appointment is liable to be suspended and de- 
stroyed, and as its existence is the only circumstance 
which precludes the wife from her dower, there must 
always "be a possibility of danger (though perhaps 
sometimes so small as scarcely to deserve attention) 
in taking a title which depends npon it. (Co. Litt. 
216, b, Of n. 2.) At length a method was found 
out by which all the advantages of the former modes 
were secured, and all the inconveniencies removed. 
This was the present form of dower uses now 
commonly inserted in conveyances, by which the 
property is limited to such uses as the purchaser 
shall appoint (which gives him a power of disposi- 
tion over the whole fee, which if he exercises, the 
appointee will be in under the original con- 
veyance, and so paramount to the claims of the 
wife), and in default of appointment to the use of 
the purchaser for life, with remainder, in case of 
the determination of the purchaser's life-estate, *• 
to his dower trustee during the life of the purchaser, 
with the ultimate remainder to the husband in fee, 
which ultimate remainder, by the interposition of 
the limitation, is an estate in remainder, upon 
which no right of dower in the wife could possibly 
attach. (Butl. Note to Co. Litt. 379; Fearne, 
C. R. 347. (See the Form, Div. IL No, 1 , clause 6.) 
How dower uses should be framed, — In uses to 
bar dower, the lands are sometimes limited to such 
uses as the purchaser shall, by deed sealed and de- 
livered by him in the presence of and attested by 



PAEFARIN6 THB CONVETANCE. 287 

two or more credible witnesses, or by his last will or 
testament in writing, signed and published by him 
in the presence of a specified number of witnesses, 
appoint. One of our most celebrated text-writers, 
however, very properly observes that no good reason 
can be assigned for requiring any specific number of 
witnesses to the ej^ecution of the deed by which the 
power is executed, it being quite sufficient to state 
that the power is to be executed by deed generally. 
It is also unnecessary to exteud the power to testa- 
mentary dispositions, for, as the will does not take 
effect until the purchaser's death, when the trustee's 
estate ceases, tbe power is not wanted for the pur- 
pose of overriding his estate ; and the interposed 
estate of the trustee prevents the dower from attach- 
ing at all during the life of the purchaser, so that 
both his heir and devisees would take exempt from 
the dower. Tbe power of devising by will, Mr. Butler 
continues to observe, is therefore useless ; but it is 
attended with this inconvenience, that it sometimes 
gives rise to nice questions whether the disposition 
operates as a devise of the land, or as an appoint- 
ment of the use, and thus makes it doubtful in 
whom the legal estate is vested. For this reason, 
he says, it seems advisable to omit wholly out of 
the clause the power of devising by will. (See Butl. 
Note to Feame, C. R. 437.) The earlier practice 
in framing limitations of this kind was to limit the 
interposed estate to the dower trustee and his heirs, 
but the modern one generally is to make the limita- 
tion to his executors and administrators, it being in 
general more easy to find and obtain the concurrence 
of a personal representative than an heir, the former of 
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whom are alto leas liable to be Ubouriag under legal 
diaabilityithonghyaasacfaeatatesarenot often required 
to be conveyed, little practical inconvenience is likely 
to resnlt for want of the conoarrence of either the 
dower tmstees or his representatiyes, so that it is 
not very material what mode of limitation is an- 
nexed to his estate. With respect to the ultimate 
limitation, Mr. Butler suggests (see his note to 
Feame, C. R. 438), that as a life-estate is first 
limited to the party, it seems more accurate to 
limit the fee to his heirs and assigns, and not to the 
party, his heirs and assigns. This Mr. Hayes pro- 
nounces to be at once theoretically wrong and prac- 
tically dangerous, depending, as he truly observes, 
upon the rule in Shelley's case, which in some in- 
stances might not be applicable, particularly in the 
case of limitations differing in quality, as where the 
one is legal and the other equitable. In most modem 
conveyances we certainly find a pr^rence given to 
the limitation to the purchaser, his heirs and assigns, 
to the form recommended by Mr. Butler, though> 
as far as conveyances to purchasers are concerned, 
it can rarely happen that the latter may not be 
safely adopted. 

lAmitationa to bar dower leee requieiie tkcm 
formerly, — ^Dower uses are not so necessary now 
as formerly, because, since the Dpwer Act, 3 & 4 
Wm. 4, e. 105, all men unmarried previously to 
the year }834 may, as we have already seen, 
debar their wives of their dower by conveying away 
the property, which, unless protected by dower 
uses, the husband could not have done previously ; 
nor will the dower uses be sufficient to exclude a 
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widow married after 1834, but which may never- 
theless be effected by a declaration made by him 
and inserted in the purchase-deed, and which is 
Qsnally done immediately after the limitation of the 
uses. {See the Form, Dw. H, No. 1, Clause 6.) 
And where a purchaser has been married pre- 
viously to 1834, the usual plan is to limit the 
lands to dower uses, so as to bar the dower 
of the present wife, and to superadd a decla- 
ration to bar the dower of any other woman 
with whom he may happen to intermarry at any 
future time. It has, indeed, been suggested that 
even if limitationa to bar dower should be rendered 
unnecessary by the Legislature, the power of ap- 
pointment should still be retained on account of the 
facilities it affords for acting on the ownership by a 
single instrument, and for the protection it allows 
against judgments ; but the latter it will now only do 
in favour of a purchaser who has no notice of them, 
which has reduced this protection within for more 
narrow limits than formerly. (Stat. 1 & 2 Vict, 
c. 110.) Still the clause confers sufficient advan- 
tages to allow it to retain ita^ place in purchase- 
deeds. The protection it affords to purchasers, 
without notice against incumbrances, is an advan- 
tage as far as it goes, and the power of conveying 
by appointment may often prove exceedingly con- 
venient, particularly in small purchases, where the 
saving of the stamp-duty on the lease for a year 
may be in some degree important. 

In whatineirumenie ihe habendum elauee ehould 
be omitied. — ^There are certain assurances in which 
the habendum clause would be repugnant to the 

TOL. II. 17 
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very nature and operation of the instmment ; and 
in such case should always be omitted. Tbaa oc- 
curs in releases which operate by way of eztingaish- 
ment, and not of enlargement, or surrenders which 
destroy the estates, in either of which assurances a 
clause declaratory of the object of the instrument 
should be substituted for the habendum. 

Covenants, — Grenerally speaking, a vendor of 
real property can only be required to enter into 
qualified covenants that he is seised in fee, has good 
right to convey, for quiet enjoyment, freedom from 
incumbrances, and for further assurance. Where, 
however, a vendor takes by descent, or derives his 
title through a will, the purchaser is entitled to have 
the covenant extended to the acts of the vendor's an- 
cestors and testators ; for if restricted to the acts 
of the vendor and those claiming under him, though 
this covenant would comprehend a claim of his own 
wife to dower, it would not include a similar claim 
of the widow of a preceding ancestor or testator, 
or in fact any other incumbrances attaching on the 
property through the acts, deeds, defiiults, privity, 
or procurement of such ancestor or testator. In 
case also the vendor retains the title-deeds, the pur- 
chaser will be entitled to a covenant for their pro- 
duction, and to furnish copies, extracts, or abstracts 
of the same. A covenant of this kind may be in- 
cluded either in the purdiase-deed (see the Form, 
Dh. IL No, 15, Clauses 5, 6, 7), or be entered 
into by a distinct and separate instrument. (See 
the Form, Div, IL No, 16.) When contained in 
the purchase-deed, it usually comes in at the end, 
and is preceded by a short recital that the deeda 
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and writings contained in the schedule thereto an* 
nexed relate as well to the title of the property 
thereby conveyed, as of certain other property of 
the vendor, who is to retain the deeds on entering 
into the. covenant for their production. If the 
covenant is contained in a separate deed, the con-> 
veyance to the purchaser should be first of all re-^ 
cited, and then should come the recital that the ven- 
dor is to retain the deeds. A slight variation will, 
however, be requisite where the title-deeds, instead of 
being retained by the vendor, are handed over by 
him to a purchaser, who covenants for thdr pro- 
duction. The late Fine and Recovery Substitution 
Act (3 & 4 Wm. 4, c. 74) has also introduced a 
new covenant into purchase-deeds, which, where the 
circumstances call for it, must be considered as a 
usual one, and one which a purchaser lias a right to 
have inserted in the conveyance, — and this is, that the 
deed shall be duly acknowledged by the vendor's 
wife, in pursuance of that Act. This covenant is 
generally inserted immediately after the limitation of 
uses, and preceding the covenants for title. (See 
the FonUf Dw. 11, No. 7, Clauee 7.) As a married 
woman is incapable of entering into a covenant, her 
husband, where she is a conveying party, should 
covenant for her. ■ Where the conveying parties who 
are to covenant for title are numerous, and when 
brevity is desired, instead of going through the 
whole string of their names, it will be sufficient to 
describe them aa the parties thereto of the first, 
second, third, fourth, and fifth parts, as the case 
may be, and if any of such parties are married 
women, a covenant from their husbands for them 

u2 
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ihovld be added ihortly in the following terms: 
'^ eiicli of them as are married oovenanting for their 
respeetiTe wives, &c/' (See the Farm, Dh. II. 
No. 20, C^mse 5.) 

Omeiumie hy trueteee, morigaffeee, hefn^at^iaw, 
exeeuiartf ^c— Tnutees, mortgagees, hein-at- 
law, ezeeotorsy and administrators, when they eon- 
▼ey or eonenr in the oonTeyanoe in those GharacCm, 
csn only be reqidred to enter into oorenants that 
they have done no act to incomber (tee ike Forme, 
Dh. II. No. 3, Olaiiffe 7 ; ib. No. 10, CUmee 7 ; 
ib. No. 26, Ctenfe 7) ; bnt heirs, ezeoatots, or 
administrators, who take also a beneficial interest 
in the property conveyed, will, like other Tenders, 
be bound to enter into the vsoal qnaliiied covenants 
for title. 

Vendor when entitled to covenant for indemnity. 
— ^Where a mortgagor sells his equity of redemption, 
he is entitled to a covenant of indemnity from the 
pnrdiaser, by which the latter covenants to pay the 
mortgage-money, and to indemnify the vendor from 
all claims in respect tiiereof. (See the Formf Din. 
II. No. 4, Clau»e 8.) In assignments of Isaseholds, 
also, the asngnee must covenant to indemnify the 
vendor from the covenants contained in the original 
lease, the further connderation of which we must 
defer until we come to treat of assurances of property 
of that description. 

With whom the eovenante ehould be entered into. 
— ^We must now proceed to consider ^o will be the 
proper parties to enter into the covenants. To 
arrive at the right conclusion, the limitatimiB 
in the habendum wiU be the proper guide to 
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go by. If the limitatioB is direct to the pur- 
chaser, as anto and to the use of A. B. his heirs 
and assigns, or to dower uses for his benefit, 
then A. B. will be the party with whom the oove- 
nants should be entered into (jue the Pbrm^Dtv. 77. 
No. 1, CUmie 8) ; but if the limitation had been 
to J. S. and' his hein, to the use of A. B. his heirs 
and assigns, then J. S. would have been the party 
who should be the covenantee (see /AvJbrm, Dw.IL 
No. 6, Claute 6) ; for, although the seisin of J. S. 
is merely transitory, for the purpose of serving a use, 
and his estate is divested the same instant it takes 
place, still, as he is the penon who takes the first 
actual estate in the land, in order that the cove- 
nants may become annexed thereto and continue 
to run therewith through all the subsequent modifi- 
cations which such land may undergo, he is the 
right person to be the covenantee, although the very 
next instant it passes over to the party in whom the 
use is executed. (AoacA v. Wadhamt 6 East, 289 ; 
see also 7 Jarm. Byth. 514.) In penning covenants 
of this kind, the same terms of limitation should be 
annexed to the name of the covenantee as in the 
habendum j as, for example, if the limitation is di- 
rect to A. B. his heirB and assigns, then the cove- 
nant should be expressed to be with him, his heirs 
and assigns ; but if limited to J. S. and his heira, 
to the use of A. B.'&c. then it would be more cor- 
rect for the covenant to be with J. S. and his hdim 
alone, thus agreeing with the hahendiitim and the 
character in which he stands with respect to the 
eonvtyance. 
, Copyholdi^ — ^When copyholds are alone the sub- 
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ject-matter of the pnrchaae, a deed of covenant for 
title should accompany the sarrender, as it la not 
the practice to insert coTenants of this kind on the 
court rolls. {See the Form, Dw. 11. No. 33.) 
This deed requires only the common deed -stamp, 
the ad valorem dnty on the purchase-money heing 
charged on the surrender. Another mode, and 
which upon the whole seems to be the better plan, 
is, for the vendor to enter into a covenant to sur- 
render, with a declaration of trust in favour of the 
parchaser, to which the covenants for title are added. 
(See the Form, Dw. II. No, 32.) When, however, 
the latter course is adopted, it may be prudent in 
some instances for the purchaser to ascertain that 
the surrender is perfected before he pays his pur- 
chase-money, as a mere covenant to surrender 
confers no more than an equitable estate, which the 
vendor himself might by possibility defeat by surren- 
dering to a third party, who, if he had no notice of 
the previous deed of covenant, or of the former 
purchaser's title, would be entitled to the benefit 
of the legal estate, and thus it is possible that such 
former parchaser might lose the property altoge- 
ther. (See 7 Jarm. Byth. 332 ; 7 ih. 504, 505.) 

When copyholds are included in the same co»- 
veyance with other hinds of real property. — ^When 
copyholds are included in the same purchase-deeds 
with other kinds of real property, the uses of the 
copyholds may be declared either in the same deed 
of conveyance or by a distinct assurance. In some 
instances the latter mode is preferable, as the 
Stamp Act (55 Geo. 3, c. 184) provides that where 
any lands or other property of dififierent holdings^ 
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or held under dUFerent titles, contracted to be sold 
at one entire price for the whole* shall be oonTcyed 
to the purchaser in separate parts or parcels, by 
d^erent deeds or imtrumenief the purchase or 
consideration money shall be apportioned in such 
manner as the parties shall think fit ; so that a dis- 
tinct price or consideration for each separate part 
or parcel may be set forth in or upon the principal 
deed or only instrument of conveyance relating 
thereto. By adopting a judicious apportionment, 
as Mr. Coventry suggests in his note to 2 Wat. 
Cop. 219, the stamp-duty may be considerably re- 
duced. Thus, for example, the stamp-duty on 
12,500/. is 130/. whilst that on 12,450/. is 110/. 
and on 50/. it is 1/. 10s. ; so that, by apportioning 
the purchase-money in this manner, a saving of 
28/. 10s. maybe effected. (See the Form,Di». IL 
No. 36.) 

How a mixed auuranee ekould be framed. — 
When freeholds and copyholds, or lands of any 
other tenure, are contained in the same deed, — as, for 
example, freeholds, leaseholds, and copyholds,— the 
recitals relating to the freeholds should come first, 
then tfaofe relating to the leaseholds, and, lastly, 
the recitals affecting the copyholds. The same 
course should be pursued in the granting dause, 
by which the freehold^ should be granted and re- 
leased, the leaseholds assigned, and the copyholds 
be covenanted to be surrendered at the next court, 
with a declaration that the vendor will in the mean- 
time stand sdsed or possessed of the same in trust 
lor the vendor ; but, if already surrendered, then 
the uses of the surrender only should be declared in 
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the pnrcbaae-deed. The ooTenants for title of the 
freeholdfl and copyholds may be blended together, as, 
Tis« that the vendor has good right to release the 
freeholds, to assign the leaseholds, and to surrender 
the copyholds, for quiet enjoyment of each, freedom 
from incumbrances, and for further assurance. 
{See the Form, Bit. JI. No. 35.) 

Ajuignment of leaiekolde.-^-ln the assignment 
of estates for years, it is a very usual practice 
to describe the parcels in the recital of the deed 
creating the term, and that by virtue of (fivers 
mesne assignments, &c. and ultimately by the last 
assignment the term is vested in the assignor. This 
fo^m is well adapted for general purposes, but 
where the property has undergone any important 
alteration subsequent to the creation of the term, so 
that the original description would not be strictly 
applicable to it, — as where the demise was of a close 
of land, which has subsequently been built upon, — 
the parcels should be so described as to correspond 
with these changes, and instead of bong indnded 
in the recitals, should be set out in the parcels 
clause. The optative words usually employed on 
an asrignment are, '' grant, bargain, sell, assign, 
transfer, and set over.'' The terms ** bargun," and 
"sell'' are, however, inapplicable in the assign- 
ment, though proper in an original demise where it 
is intended to confer the possession under the 
Statute of Uses ; but the statute has no appli- 
cation to the assignment of terms, and there- 
fore it would be more correct to omit those 
expressions altogether. The strongest and most 
apt term is the word ** assign ;" the words *' trans-: 
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fer and set over " would, howerer, hATe the same 
operatioD ; bat when the most forcible term is em- 
ployed, there can be no necessity of superadding 
other terms which can have no possible further 
effect and operation. The aU estate clanse has been 
generally inserted in assignments, although it would 
be improper where the assurance instead of an as- 
signment is intended to operate as an underlease : 
but though incorrect, it might nevertheless be con- 
trolled by the habendum* (Derby {Barl of) ▼. 
Taylor, 1 Bast, 502 ; see also anii, yol. i. pp. 
246, et seq.) The habendmrn should limit the 
premises to the purchaser for the residue of the 
term, but subject to the rents and covenants (if 
any) contained in the original lease. The Tcndor 
should enter into qualified covenants for title, vis. 
that the lease is a good subsisting lease, that the 
reserved rent has been duly paid, and that all the 
covei^ants on the part of the lessees have been duly 
performed ; that the assignor has power to assign, 
for quiet enjoyment, according to the terms of the 
lease, freedom from incumbraaoes, and for further 
assurance. (See the Form, Div, H, No, 29, 
dame 7.) If the assignor is the original lessee, 
then the purchaser is bound to covenant to pay the 
reserved rent, and observe and perform the cove- 
nants contained in the lease, and to indemnify the 
assignor therefrom (eee the Form, JDw* 11. No, 29) ; 
and this a purchaser of property of this nature is 
bound to do without any stipulation whatever to 
that effect : in fBxA, nothing but an espress stipula- 
tion can protect him from being compelled to do 
so. {Pember v. Mathere, I Bro. C. C. 52; 
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SUtmet T. Morrii, 1 Yes. & Bea. 8 ; Wilinu t. 
ISyf 1 Mer. 244.) But if, on the other hand, the 
vendor himielf is only an assignee of the term, then 
the purchaser need not enter into any covenant of 
the kind, which, in a case of this nature, woold be 
wholly nncalled for ; because, as an assignee, the 
▼endor is only liable to the rents and covenants 
during the continuance of his estate and interest in 
the preqaises, which necessarily ceases on his assign- 
ing over such interest to a third party, and there 
being therefore no longer any liability, there is 
nothing left to indemnify him from. (See <m^, 
p. 58, and the cases there referred to.) 

Noi generally advisable to include eeiaies for 
yeare in the tame deed with freehold eetatee.^-lt 
is not, generally speaking, advisable to indnde 
estates for years in the same deed with freehold 
estates ; because, on the decease of the owner of the 
respective properties, they would devolve upon dif- 
ferent representatives, and be transmissible in a 
different course, when some difficulty and incon- 
venience might arise with respect to the possession 
of the title-deeds. 

Where part of the purchase-money is to be 
allowed to remain on a mortgage of the property. 
^It sometimes happens that part of the purchase- 
money is agreed to be permitted to remain on mort- 
gage of the property sold. This object may be 
accomplished by a separate deed, or it might be 
included in the deed of conveyance ; but in either 
case the same ad tfaloremdutj will attach, — that is, 
the duty must be paid on the whole purchase-money, 
and also on the whole sum expressed to be secured 
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byway of mortgage. When both mortga|e and 
■ale were compriaed in the same deed, the old prac- 
tice was to create a term of yean for that purpose, 
which was limited to the yendor by way of mort- 
gage, and to limit the inheritance to the purchaser ; 
but the practice now seems to be, to reassure the 
fee to the vendor for that purpose, a form of which 
is supplied in the Appendix. (See Div. II. No. 5.) 
The deed, after reciting such matters as may be 
necessary to shew tbe relation of the parties, should 
recite the contract for sale and the agreement that 
a portion of the purchase-money is intended to re- 
main on mortgage ; the parcels should then be con- 
veyed to the purchaser, to hold to him and his hein 
to the use of the vendor, the intended mortgagee, 
in fee, subject to redemption and reconveyance on 
payment of the mortgage-money, with qualified 
covenants for title by the vendor to the purchaser, 
and with general covenants from the purchaser to 
the vendor for payment of the residue of the pur- 
chase-money, and for title, concluding with a cove- 
nant from the vendor that the purchaser shall enjoy 
until defknlt. Powers of sale can be superadded to 
the redemption clause if required. The above mode 
of assurance may, with a slight variation, be adapted 
alio to a sale and mortgage of copyholds. To 
aooompliih this the purchased copyholds should be 
furrendered to a mutual trustee, in fee, in trust for 
the vendor, his heirs and assigns, subject to a pro- 
viso'for redemption on payment of the sum secured 
by mortgage, and then the vendor should enter 
into qualified, and the purchaser into general cove- 
nants, as in the case of fireeholds. 
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Du^itailinff detdt and aeknowUdgmtnUi of mar- 
ried t0OfNefi.^-Before dismuting this pert of our 
subject it will be proper to offer a few observatlone 
on the preparatieii of disentailing deeds and ac« 
knowledgments of married women, two modes of 
assorance which, as we have already seen, have been 
recently snbstitated in the place <^ fines and re- 
coveries. (See ant^, vol. i. pp. 135, et 9eq*) In 
framing a disentailing assnranoe, when simply for 
the purpose of barring an entail, no recitals are 
necessary ; but it is usual to introduce them when, 
in addition to barring the entail, the instrument ia 
also employed as a deed of conveyance to the pur- 
chaser. In the latter instance the assurance creat- 
ing the entail should be redted, and the state of 
the title should be disposed by the subsequent 
^recitals. 

For example, suppose a settlement to have been 
made previously to, and in contemplation of, the 
marriage of the father and mother of the tenant in 
tail, by which the property is limited to the father 
for life, remainder to trustees to preserve contingent 
remainders, with remainder to the first and other 
sons of the mafriage in tail, with divers remainders 
over, with the ultimate reversion to the firther in 
fee, and the father having died, Ms eldest son be- 
comes tenant in tail, and is desirous of barring: such 
entail and acquiring the fee. The marriage settie- 
ment should first be recited, then the marriage, 
next the death of the father, the tenant for life, then 
what issue he left, and that the tenant in tail has 
attained his mqority, and has contracted to sell tiie 
entailed property. 

9 
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Where the proieeiar eotuente to the aeeutanee. 
—•If tiie estate tail is to be barred with the consent 
oi tike protector of the settlement, who takes a pre- 
ceding life estate under it, which is intended to pass 
under the assurance, after introducing such recitals 
as are necessary to bring down the history of the 
time of settlement to the time of the assurance, it 
should be recited that the protector and the tenant 
in tail are desirous that the entail should be barred 
and the property limited in fee-simple in manner 
thereinafter mentioned. The protector and tenant 
in tail should then, according to their respective 
interests in the premises, grant and release to the 
releassee, habendum to the releassee and his heirs, to 
the intended uses. If the protector only consent, 
but does not depart with his estate, then it will be 
sufficient to state that the tenant in tail grants, 
witii the consent of the protector, and releases, &c. 
the protector's assent being sufficientiy testified by 
the recital and his execution of the deed. In case 
the protector refuses his consent, the tenant in tail 
miiy still bar the entail so as to pass a biM fee, 
which is capable of confirmation by him when there 
ceases to be a protector of the settlement, and 
which he may covenant to do at that time. {See 
the Form, Div, 11, Noa, 25, 26.) An estate tail 
may be barred either in the deed of conveyance to 
the purchaser, or by a distinct instrument ; but the 
latter mode is generally preferred, unless the con- 
veyance is a very short one, on account of the addi- 
tional expense which would be incurred in enrolling 
a lengthy deed. 

EnrolmetU and regietration»^ln, disentailing 
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deeds and all inatmments requiring enrolment^ this 
should be done immediately after the execution; 
and where registration of an assurance is requisite^ 
no time should be lost in doing this, otherwise 
another having claim on the property might gain a 
priority, and it is also possible that a render might 
sell or take up money on a mortgage of the property 
to a bond fide purchaser or mortgagee, either of 
whom, if unaffected by notice, were he to register his 
conveyance first, would wholly supersede the former 
purchaser. 

Bwecuiion and aitettation.-^The execution and 
attestation of documents have been treated upon in 
the preceding volume (pp. 376, 383), to which 
we refer the attention of our readers. 
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CHAPTER IV. 

REMEDIES FOR BREACH OF CONTRACT. 

I. When the Contract mat be Rescinded. 

II. Remedies for Breach of Contract at 
Law. 

1. As to the Vendor. 

2. As to the Purchaser, 

III. Remedies in Equity. 

SECTION I. 

WHEN THE contract MAY BE RESCINDED. 

We have hitherto treated on the progress of a 
sale of real property through all its intermediate 
stages from the time of entering into the contract 
to the execution of the conveyanoe ; therefore it 
now remains for us to consider what steps are to be 
taken when the contract is either annulled by con- 
sent of the parties, or any impediment arises which 
hinders it from being specifically performed. 

0/ retcinding the contract, — An agreement to 
purchase real property may be rescinded at any 
time before its completion by the mutual consent of 
the parties concerned, and upon this a question 
rarely arises. Where the di|&cnlty occurs is where 
one party wishes to be off his bargain, and the other 
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wishes to hold him to it ; and then it becomes a 
▼ery important qaestion whether or not the agree- 
ment may be annnlledy or a performance of it spe- 
cifically enforced. The nsual g^nnd for annulling 
the contract .on the part of the purchaser is the 
inability of the Tender to make a good title ; and 
on the part of the rendor, that the purchaser is not 
ready to complete his purchase within the time 
prescribed by the contract, or has by his laches 
precluded himself from any right to insist upon a 
specific performance by the vendor. 

Where time is nutde the eseenee of the contract. 
— Time may now be made the essence of the con- 
tract in equity as well as at law (see vol. i. p. 105, 
and the cases there referred to); and where the 
contract or conditions of sale are so penned as to 
haTc this opcsration {see the Form in the Appendix), 
the Vendor will, immediately upon breach of such 
condition, be entitled to annul the sale, resell the 
property, and recover the deficiency and all inci- 
dental expenses from &e purchaser, and will also 
be entitled to retain the overplus money in case the 
proceeds of the second sale should exceed the ori- 
ginal purchase-money {Merlina v. Adcock, 4 Esp. 
N. P. C. 251 ; Most v. Mathewe, 3 Yes. 276 ; Ex 
parte Hunter, 6 ib. 95 ; Bowles v« Rogers, ib. 
dted) ; in addition to which, he may bring his ac- 
tion at law for damages, or file his bill in equity 
for a specific performance. 

Where time is not made the essence of the eon* 
tract. — ^Where time is not originally made part of 
the essence of the contract, it seems doubtful if any 
subsequent notice or intimation of the parties can 
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render it so. In JReynoldt y. Ndihorpe (6 Mad. 18), 
Sir John Leech, V. C. eaid, that it may now be 
oonaidered the settled doctrine of the Conrt, that 
by tiie terma of the afpreement time may be 
made the eaaence of the contract. It has not, 
however, been decided tliat where there is no sti- 
pulation in the contract, time may be made essen- 
tial by sabseqnent notice ; and he added, that in 
the case then before him, he should leave that point 
untouched. Neither, it seems, has it ever been 
determined how long a period may be pennitted to 
elapse, where time is not the essence of the con- 
tract, before it will afford sufficient ground for re- 
scinding the contract by one party on account of 
nonperformance by the other. Thus much, how- 
ever, appears certain, that equity will assist no one 
who has not shewn himself desirous, prompt, 
eager, and at all times ready to complete his bar- 
gain {Wingfield v. Whaley, Vin. Abr. tit. '' Con- 
tract," c. 36 ; Dom. Proc. 13 March, 1722 ; Hayei 
V. Caryl^ Dom. Proc. 26 Jan. 1702, mentioned in 
Grounds and Rudiments of Iaw and Equity 18 ; 
1 Mad. Pract. 416 ; Milward v. Thanet (JSwl qf), 
5 Yes. 720, n. ; Hertford {Marquis of) v. Bone, 
5 Yes. 720, n. ; Newman v. Rogers, 4 Bro. C. C. 
391 ; Moore v. Blake, 1 Ball & B. 62 ; Ormond 
{Lord) V. Anderson, ib. 370 ; Alley v. Desehampes, 
13 Yes. 228) ; for a court of equity always discoun- 
tenances laches and neglect. (Uoyd v. Collet, 
4 Bro. C.C. 469 ; Alley v. Desehampes, suprL) 

Vmud grounds for annulling sale by purchaser, 
^The usual grounds asmgned by a purchaser for 
rescinding a contract are, either that the vendor has 

VOL. II. X 
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not the interest he pretended to sell ; that the pro- 
perty has been miBdescribed ; that there is a defect 
in quantity of the estate ; that there was a total 
or partial failure of consideration, or material 
alteration, in the property snbseqaent to the con- 
tract ; or, an inadequacy of consideration. 

Where the vendor has not the interest he pre- 
tended to sell. — Where the vendor has not the 
interest he pretended to sell, as where he contracts 
to sell a freehold estate, which turns out to be lease- 
hold, it will afford sufficient groond for the pur- 
chaser to rescind the contract in equity as well as 
at law, whilst, at the same time, a court of equity 
will allow him, if he thinks proper, to insist upon 
the vendor's completing the purchase, and al- 
lowing an abatement of purchase-money to make 
up for the difference in value between the 
property contracted for, and the interest which 
the vendor really has in it. In cases of this 
kind, therefore, the purchaser may either hold the 
vendor to his bargain or annul the sale, but the 
vendor can do neither. Nor is it even necessary to 
shew fraud on his part ; for it will make no differ- 
ence even if it should appear that he himself may 
have been derived as to the true nature of the pro- 
perty he proposed selling. (See vol. i. p. 21, et 
seq,) But in certain cases, where the misdescrip. 
tion is not in the tenure, but in the duration of 
interest ; as where a vendor contracts to sell a term of 
twenty years in certain premises, and it should turn 
out that he had only eighteen or nineteen years un- 
expired, although this will afford sufficient cause 
for totally annulling the agreement at law, yet in 
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equity, where there is no great difference between 
the duration of interest pretended to be sold and 
that which the Tendor actoally has in the property, 
a specific performance will be decreed with a com- 
pensation. (See ¥01. i. pp. 25, 26.) It seems dif- 
ficult, howerer, to lay down any rule as to what 
degree of deficiency would be sufficient to annul the 
sale, and what, would not ; still, it seems that 
where the disproportion is very great — as where a 
person pretends to sell a term of sixteen years, 
when, in point of fact, six years only are un- 
expired, a court of equity, so far from assisting 
him by decreeing a specific performance, would 
assist a purchaser in recovering back any deposit 
the latter may have paid. {Long v. Fletchert 
2 £q. Cas. Abr. 5.) A purchaser cannot be com- 
pelled to take an underlease, even with a compen- 
sation, where the agreement was for an original 
lease, although the former wants only a few days of 
the original term. {Mason y. Corder, 2 March, 
332.) Nor where he contracts to purchase an estate 
tithe-free, or with a right of shooting, can he be 
compelled to complete his purchase, even with a 
compensation, if it should turn out that the estate 
is not tithe-free (Ker v. Clobery, Chan. 26 March, 
1814 ; Binis v. Rokeby {Lordf), 2 Swanst. 222 ; 
Noffolk {Duke of) v. Worthy, 1 Camp. N. P. C. 
337), or that the right of shooting cannot be con- 
ferred upon him. 

Where a. title can only be made to part of the 
property sold. — It sometimes happens that where 
property. is sold in lots, a vendor is unable to make 
a good title to the whole of them, though he can 

x2 
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do Ml to part, apon wkich a qnettioa has aome- 
times arisen as to whether a purchaser of these lota 
can be compelled to complete his purchase as to the 
lots to which a title can be made, and to leeeiire m 
Gompensati(m by a prc^ortionate abatement of pnr- 
ehase-monej for the others; or whether it wiB 
afford him a snflicient ground for leacindiog the 
contract altogether. 

The nUe, howevery appears to be^ that if a title 
cannot be*made to a lot complicated with and essen- 
tial to the enjoyment of the rest, a purchaser will 
be entitled to rescind the whole contract m toiOf 
as well at law as in equity. For example, where 
one agrees to purchase a mansion-house in one lot» 
and farms and lands in another lot, and no title can 
be made to the mansion-house, the purchaser would 
not be compelled to take the farms and lands with- 
out the mansion-house. (Pooh v. ShBrgM, .1 Bro. 
C. C. 118 ; S. C. 1 Cox, 273 ; see also Boyer t. 
Blaekwellf 3 Anstr. 657 ; Drewe ▼. Hatuon, 6 Ves. 
657.) In one case, indeed, it seems that Sir Thomas 
Sewell held that where a man contracted for the 
purchase of a house and a wharf, he should be com- 
pelled to take the house, notwithstanding no title 
could be made to the wharf, the possession of which^ 
it appeared, was the sole inducement for the pur- 
chaser's entering into the contract, his object being 
to carry on his business there. (See 6 Vee. 678.) 
But this decision has met with universal disappro- 
bation. Lord Kenyon, when alluding to it (2 Cox, 
274), pronounced it to be a determination contrary 
to all justice and reason ; and Lord Eldon has 
expressed his strong disapproral of it (Stewart t. 
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AUiatfm, 1 Mer. 26) ; so that it is a decision by no 
means likely to be followed at the present day. And 
ttoB eqaitabie construotion has ereniieen adopted in 
COartS' of law ; for, notwithstanding it is a settled 
mle of law that the sale of each lot forms a distinct 
snl^ect-matter of contract (Emerswi t. Heelii, 8 
Tanixt. 38 ; Jame$ v. Skeri, 1 Stark. N. P. C. 426 ; 
Ba9ts T. Donner {Lord)f 4 B. & A. 77 ; Dykeg ▼. 
Blake, 4 Bing. N. C. 463), stiU a eoart of law will 
permit a purchaser to dedine the bargain to all the 
lotty if no title can be made to such lots as are 
«tfentud to the enjoyment of the rest. {Oibeon 
V, Spurrier, Feake Ad. Ca. 49 ; Dykes ▼. Blake, 
4 Bing. N. €. 463.) But from this it must not be 
inferred that the mere inafoiHty of the vendor to 
make a good titie to all the lots will afford a suf- 
ficient ground for a purchaser to be off his bargain 
«8 to the others. To enable him to do so, he must 
bring himsdf within the rule lud down in Poole ▼« 
^herffoldf and shew that the lot or lots to which no 
title can be made are complicated with, or absolutely 
essential to the enjoyment of, the rest, otherwise he 
will be h^ to his purchase (Caeatnafer y. Strode-, 
"Z Myl. & Keen, 724), unless he can shew that there 
was an express understanding tfai^ he was not to 
take any of the lots unless he could have the whole, 
•or he has been misled by a wilful misdescription of 
the property^ (Dyket ▼. Blake, supr4.) 

lfiwde»crtpltof>.—* Where the property is wilfully 
flnisdesenbed in the contract or conditions of sale, 
the purdiaser may rescind the contract, and cannot 
ht compelled to a specific performance inth a com- 
Ipensatioa. {SteiMiti t. AUiHwi^, 1 Mer. 26 ^ 
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Waring ▼. Hoggari,^. & M.~40 ; Noffolk{J>uke of) 
t. Worthy t 1 Camp. N. P. C. 337 ; Vernon ▼. 
Keys, 12 East, 637 ; Jonee ▼. Edney, 3 ib. 285 ; 
Flight V. Booth f 1 New Cas. 370 ; Bohineon ▼. 
Musgrove, 2 Mood. & Rob. 92 ; Ballard ▼. Way, 
1 Mee. & Wels. 520; Dobelly. Hutchinson, 3 Ad. 
& EU. 355 ; Dykee v. Blake, 4 Bing. N. C. 463.) 
But not, it seems, if the purchaser was aware that 
the description was a false one ; for then, it seems, 
that not only would a court of equity refuse to 
interpose in his favour, but he could not take 
advantage of this misdescription even at law. A 
fraudulent misrepresentation on the part of a pur- 
chaser, by which a Tender has been induced to sell 
at an undervalue, may afford ground for a vendor 
to rescind the contract, or, at any rate, would 
afford a defence to a bill for a specific performance; 
for a party calling for the aid of a court of equity 
must come, it is s^d, with dean hands {Cadman 
V. Horner, 18 Ves. 11) ; it being a maxim of equity 
that he that hath committed iniquity shall not have 
equity. (Francis's Max. 5 ; 1 Mad. Pract. 404 $ 
see also Harnett ▼. Yielding, 2 Sch. & Lef. 553 ; 
Wall ▼. Stubbe, 1 Mad. 80 ; Shirley v. Stratton^ 
1 Bro. C. C. 440; (Hd^ld v. Round, 15 Yes. 11; 
Lowndes v. Lane, 2 Cox, 363.) 

Defect in quantity. ^A wilfiil misdescription of 
the quantity of acres'would, it seems, afford a pur- 
chaser a ground for rescinding the contract; unless, 
indeed, he purchased at so much per acre; in which 
case he would be allowed a proportionate abatement 
for the deficiency. But a purchaser has been held 
not to be entitled to an abatement for a deficiency 
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in tlie quantity of acres sold, where the particulars 
described the estate as containing bj estimation so 
many acres, ** be the eame more or Use" {Winch ▼. 
m'ncAM/«r,lVe8.&Bea.375.) Still if it should ap- 
pear that these words were inserted with a fraudulent 
intent, to cover a deficiency in quantity, and of which 
the Tender was aware,' a court of equity will not per- 
mit the words ** more or less," or similar expressions, 
to protect a fraudulent statement of this nature. 
{Norfolk {Dukeqf) ▼. Worthy, lCamp.N.P.C.337.) 
Until the recent enactment, 54 Geo. 4, c. 2, a 
contract to convey any specific number of acres 
would have been taken to imply acres so considered 
according to the custom of the country in which 
such lands were situate, and not according to the 
statute measure. {Some r, Taylor, Cro. Eliz. 665 ; 
Morgan v. Tedeattle, Poph. 55 ; Floyd ▼. Bethel, 
1 Roll. Rep. 520.) But now, by the Act above 
aUuded to, where any special agreement shall be 
made with respect to any measure established by 
local custom, the ratio, or proportion which every 
such local measure shall bear to any of the said 
standard measures, ascertained and specified by that 
Act, shall be expressed, declared, and specified in 
that agreement, otherwise such agreement shall be 
null and void. (Sec. 15.) 

Failure qf eoneideration by alteration qf the 
property, — ^We have already seen that the destruc- 
tion of the property, subsequent to the agreement 
and previous to the conveyance, will not release the 
purchaser, or afford any ground for rescinding the 
contract (see anti, p. 17). But if a vendor, sub- 
aequentiy to entering into the contract, effects any 
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matorkl ahamtion in fhe property, whidi is not 
properly a tabject of oompenntioDy the pnrdiaaer 
may resdnd the eontreet; eren polttng down a 
nunmer-houe on the property after the contract 
IMS entered into, thongfa no mentiott of it was 
made in the conditions of sale, was eonsidered 
to afford snfieient caoM for the purchaser to re- 
iciad the eootraet. {Grsmifer t» Worm»r 2 Camp. 
N. P< G. 8d.) The aot of catting down ornamental 
timber wiH alio ftMrm miflcleut gnmnd for the pnr- 
diaier to ttmnl the contract % but not the catting 
down of ordinary timber, as in the latter instance it 
will be eonsidered thut the eonrnqncBtial injury the 
purchaser has thereby sustained may be made good 
to him by pecmiiary coiapenaBtion. (lf«yfwitt ▼• 
FtOUm, 2 MoU. 588.) 

Imdequaey <3f cofi»Mltra/uM».— Inadequacy of 
price will not, geneiully speaking, be snfficient to 
prevent a court of equity from decreeing a speci- 
iks performance in finrour eitiier of vendor {(My qf 
London r. Riehmondf 2 Vem. 421 ; Hanger ▼. 
Byl08t 2 Bq. Ca. Abr. 689 ; HieH t. Phillips, Pre. 
Cha. 575 ; Charles r, Andrew, 9 Mod. 151 ; 
Lewie t. Leekmere, 10 Mod. 503; Sanlle v. 
Savtile, 1 P. Wms. 745 ; JTecne v. Siukeley, 2 
Bro. C. C. 396 ; Adams v* FTsare, 1 Bro. C. C. 
567), or purdiasen {Ooles t. IVeyo$hitf 9 Ves. 
234; Burrowes t. Lock, 10 ib. 470} Lowther 
y. Lowther, 13 ib. 95; Weston ▼. RuseeU, 13 
Ves. & Bea. 187.) Bat where it has been caused 
by any fraodulent misrepresentatioQ of the other 
party, or the grossness of the inadequacy is such 
as to be of itself evidence of frauds equity wonld 
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not oompel a performanoe in specie. (Jame§ t. 
Morgan, 1 Ler. Ill ; Dean r. Maatram, 1 Anstr. 
64; Conway ▼. Shrimpicn, 5 Bro. P. C. 187; 
Buxtim ▼. Cooper, 3 Atk. 383.) So if a Tendor 
employs paffers at an auction for the porpoee 
of screwing up the price, a purchaser may 
decline to complete hia purchase. {Howard 
T. (kiwtU, 6 T. R. 642; Wheeler t. CqUUt, 
1 Moo. & Malk. 113 ; Bea t. Mareh, 3 You. & 
JerT. 331; Crowder w, Aneten, 3 Bing. 368; 
Selv. N. P. 174.) The rule, however, as to puffiug 
does not, it must be obserred, extend to those caMS 
where an owner liairly bids, either by himself or an 
agent, having previously given notice of his inten- 
tion to do so. (Jcmet v. Bdney, 3 Camp. N. P. C. 
383.) Sales by expectant heirs are, with a view to 
prevent fraud, considered in a different light from 
sales by other persons. {Peaeoek v. Evane^ 16 
Yes. 512 ; QowUmd v. J>e Faria, 17 lb. 20.) The 
heir of a family dealing for an expectancy in that 
femily is distinguished from ordinary ca se s , and an 
unconscionable bargain made with him is looked 
upon as oppressive and pernicious in prindple, and 
therefore to be repressed. (1 Mad. Pract. 118.) On 
these principles, where a son who, after his father's 
death, was a remainder-man in tail, sold his re- 
mainder at an under-rate, it was set aside. 
{Twieelion v. Qriffiths, 1 P. Wms. 310 ; Wueman 
V. Beake, 2 Yem. 121.) Still an expectancy may 
be sold, provided it is sold fairly. (Noti v. HUl, 
1 Yem. 168 ; S. C. 2 Cha. Rep. 120 ; Barney v. 
Beake, ib. 136; Batty v. Lloyd, I Yem. 141.) 
And it has also been held that where a reversionary 
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interest k sold by aaction, the purchaser is not 
boand to shew that he has given the fiUl valne. 
{Shelley t. Nash, 3 Maddock, 232.) An eminent 
writer on equity obserres that the tendency of the 
determinations to render all bargains with expectant 
heirs Tery insecnrci if not impracticable, seems not 
to be considered as operating to prevent its adop- 
tion and establishment ; bat that, on the contrary, 
some judges had avowed that probable consequence, 
ss being to them a recommendation of the doctrine. 
(1 Mad. Pract. 120, referring to Peacock v. Evans, 
16 Vcs. 514.) 

H&tif the right to rescind a contract nuty be lott. 
— ^Whatever right a party may have to rescind a 
contract, he may lose that right by his subsequent 
acquiescence or confirmation. [Chesterfield v. 
Janssen, 1 Atk. 301 ; see also Cole v. Gibbons, 3 
P. Wms. 290.) Where, therefore, time forms part 
of the essence of the contract, that time may even 
at law be enlarged by the consent of the parties ; 
and in all cases if a party with full information con- 
firms a contract which it was in his power to have 
rescinded, he will be bound by such confirmation. 
So, if instead of repudiating the transaction, he 
continues to deal with the property as his own, it 
seems that he will be bound, notwithstanding he 
should afterwards discover a new circumstance of 
fraud ; for that, although it may be considered as 
strengthening the evidence of the original fraud, 
will still be insufficient to revive the right of re- 
pudiating the contract after it has been once waived. 
(Campbell v. Fleming, 1 Ad. & £U. 40.) But if 
the confirmation is not freely given (Crowe v. 
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Ballard, I Yes. 2lb; S.C. 3 Bro. C.C. 117; 2 
CoK, 253 ; 1 Mad. Pract. 122 ; Ball & B. 217 ; and 
see Conn t. CanUf 1 P. Wms. 723), or the contract 
itself founded on fraad or oppression, or the party 
be distressed or under the influence of the former 
transaction, and not fnlly apprized of his rights 
{Dw^ar ▼. TYedennick, 2 Ball & B. 217 ; and see 
Caim T. Cmn, I P. Wms. 723), and that his act 
will operate as a confirmation, a confirmation thus 
obtained will not debar him of equitable relief and 
protection. {Murray ▼. Palmer, 2 Sch.&Lef. 
486 ; and see Crowe ▼. Ballard, 1 Ves. 215 ; S. C. 
3 Bro. C. C. 117, 2 Cox, 253 ; Roche r. O'Brien, 
1 Ball & B. 319 ; 1 Mad. Pract. 122 ; Colee y. 
Tregoihie, 9 Ves. 246 ; Morce ▼. Boyall, 12 Ves. 
364.) 
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SECTION II. 

KBlfBDIBS FOB BRKACH OF CONTAACT AT LAW. 

1, At to the Vendor. 

2. At to the PurehateT' 



1. A$to the Vendor. 

Thb Tendor's most usual legal remedy for a 
breach of contract affecting real property is by 
action of aemmptit for the purchase-money, and 
where a certain sum is stipolated to be paid by the 
defaulting party, in the shape of penalty or liqui- 
dated damages, he may resort to an action of debt 
for recoTery of the same; and if, as sometimes 
happens, the parties bind themselves by agreement 
nnder seal, the proper remedy will be by action of 
covenant. Added to these remedies, the vendor, if 
he has been prevented from selling his property on 
account of his title having been slandered, he may 
bring his action on the case for consequential dam- 
ages. The purchaser's legal remedies are special 
action on the contract, for money had and received, 
to recover the deposit ; attumpsit, or debt, where 
the parties bind themselves to pay liquidated damages 
or penalties in default of fiilfilling the contract ; as 
also an action of coyenant, if the agreement is under 
seaL Added to these several remedies, he may also 
maintain an action on the case, in the nature of 
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deceit, where the yendor has made any fraudalent 
misrepresentation or concealment, by which he has 
been deceived as to the true Tslne and nature of the 
property. 

Assumpsit for thepurckase'money. — ^To support 
an action of assumpsit for the recovery of the pur- 
chase-money, the vendor must prove a complete 
and valid agreement within the Statute of Frauds, 
which agreement must be duly stamped, otherwise 
it cannot be admitted in evidence, unless it happens 
that the stamped agreement is in the hands of the 
opposite partyj who, upon notice, refuses to pro* 
duce it, in which case secondary evidence may be 
received of its contents. {Gamons v. Siif^, 1 
Taunt. 607 ; see also Waller v. Hortfall, 1 Camp. 
N. P. C. 501.) The vendor must also prove the 
performance of all conditions precedent on his part, 
the defendant's default, and that the plaintiff has a 
good title to the properly contracted for. 

All precedent conditions must be performed.^ 
To support this action the vendor must, as I have 
just before stated, proved the performance of all 
precedent conditions on his part, or a tender and 
refusal on the part of the defendant ; upon which 
ground it has been held that a vendor cannot 
recover in this form of action without having exe- 
cuted the conveyance, or offered to do so ; unless 
the purchaser has discharged him firom so doing. 
{Jones V. Barklay, Doug. 684 ; Phillips v. Field, 
ingy 2 H. Black. 123.) 

Thus in Woodrow v. Glazebrook (6 T. R. 666), 
where the plaintiff agreed to sell a schoolhouse to 
the defendant, and to convey the same to him before 
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the l8t of August, 1797> and to deliver up the pofl- 
Bession to him on the let of Angost, 1797> it was 
held that the plaintiff conld not maintain the action 
for the 120r without shewing that he had conyeyed, 
or tendered a conveyance to the defendant. In 
Spiiler V. We$tlake (also 2 B. & Ad. 155), where 
A. covenanted that he would, on or before a certain 
day, convey land to B. by such conveyance as B.'s 
counsel should advise, in consideration of which B. 
covenanted to pay a certain specific sum on the 
execution of the conveyance, it was holden that A. 
could not maintain an action against B. for non- 
payment of the money, without shewing that he had 
conveyed, or that he was ready at the day to have 
conveyed, and had done every thing which lay upon 
him to do for that purpose, but that he was pre- 
vented from so doing by some act, omission, or 
neglect on the part of the defendant. Yet, where 
the defendant himself prevents such performance, 
then what the law considers as equivalent to per- 
formance will suffice ; as, where a vendor tenders a 
draught of the conveyance to the defendant, and 
offers to deliver and execute the same to him, but 
the latter discharges the vendor from so doing. It 
will be necessary, however, that this should be 
averred in the declaration, and proved at the trial 
of the cause ; and the refusal, as well as the tender, 
must be averred and proved. (Jone$ v. Barklay, 
Doug. 684 ; Wilmot v. WiUnnaon, 6 B. & C. 506.) 
A tender and refusal are deemed equivalent to per- 
formance, but a tender without refusal is not so 
considered. {Lee v. Extlbyt Cro. Eliz. 888; 
Selw.N. P. 115, 9th edit.) 
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Ploiniiff muni shew that he hat a good title, — 
The plaintiff most also be armed with proof that he 
has a good title to the property ; for it will not be 
sufficient for him to allege that he has been alway$ 
ready and willing , and frequently offered, to make 
a good title to the estate on payment of the pur- 
chase-money {Philips ▼. Fielding t 2 H. Black. 123 ; 
Selw. N. P. 115, 9th edit.), but he ought to aver 
that he actually made a good title, or a tender and 
refusal, and he ought to shew what title he has. 
(lb.) But where the plaintiff alleged in his decla- 
ration that he was seised in fee of the lands in 
question, and that the defendant agreed to purchase 
on having a good title ; and then averred that the 
title to the land was made good, perfect y attd eatie- 
factory to the defendant it was holden that it 
was not necessary for the plaintiff to set forth in 
the declaration all the particulars of his title, and 
that the averments in the present case were suffi- 
dent to enable the plaintiff to call upon the defend- 
ant for the non -execution of his part of the agree- 
ment. {Martin v. Smith, 6 East, 555.) 

Evidence of title. — ^Where the plaintiff produces 
his title-deeds in support of his title, it is not 'yet 
satisfactorily determined whether the fact of exe- 
cution should be proved by the evidence of the sub- 
scribing witnesses. In Thompson ▼. Miles {I Esp. 
N.P.C. 185), Lord Kenyon, C. J. ruled that it was 
unnecessary to call the subscribing witnesses ; and 
he also added that he would never allow parties to 
be called upon to prove the execation of all the 
deeds deducing a long title ; that such was never 
mentioned in the abstract, or expected in making 
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oat the title in any case of a purchase, more par- 
ticnkrly where possession had accompanied them ; 
he therefore admitted the deeds without any proof 
of execution. The contrary was, however, held in 
Crosby t. Percy (1 Camp. N.P.C. 304), and it was 
there held to be necessary for the plaintiff to prove 
the execution of title-deeds ; and where a tenant 
who sold a lease had protected himself by the con- 
ditions of sale from bdng called upon to produce 
any title prior to the lease, it was held that he was 
required to prove the execution of the lease itself 
by calling the attesting witness. The ground of the 
determination in the latter case seems to have been, 
that the plaintiff having declared that he whspos- 
tested qf a lease, was bound to prove that allega- 
tion in the ordinary manner. (Lay thorp v. Bryant , 
1 Bing. N. C.) And it was also said there was no 
necessity to decide the point discussed in Thompson 
V. Miles and Crosby v. Percy; cases which Parke, J. 
declared most unsatisfactory. In this uncertain 
position, therefore, the question still remains. It 
seems, however, to be settled that if a purchaser 
has not made an application for the title before the 
action is commenced, he will not be allowed to set 
up a want of tide in the plaintiff, though the plain- 
tiff could not have conferred it till after the action 
brought, it having been solemnly adjudged, that if 
a party sells an estate without having a title, but 
before he is called up to make a conveyance he gets 
such an estate as will enable him to make a tiUe, it 
is sufficient. (Thompson v. Miles, supra ; see also 
Wilde V. Forte, 4 Taunt. 336 ; Bartleit v. Tuchm, 
7 Taunt. 259.) 
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IH^%NC0.— The nort eodunon defence to thU 
aetkm ie defect of title in the vendor, under which 
defence eqnitable at well at l^gal objections may be 
taken ; nor will the plaintiff be entitled to recover 
unleM he can ihew a good equitable aa well as a 
good legal title to the propertj • (BUioti ▼. JBd- 
wardi, 3 Boa. & PolL 181 ; Maberly ▼. Bobint, 
5 Taont. 625.) Nor where tine property ia leaae- 
hold can the venjpr anatain thiaaetion nnlesa hecan 
shew a good title in hia leeaor. (Jouier y, Drake f 
5 B. & Ad. 992; Sdio. N.P.180.) fiefnaal on 
the part of the Tender to conTey will also f prm a 
aoffident anawer to tliia action.(a) Another ground 
of defence ia, that there haa been a fraadnlent mia* 
description by the vendori either as to the extent or 
▼alne, or in both ; or that the property is subjected to 
burdens and outgoingSi or clogged ?dth covenants 
or conditiona not mentioned in the contract or con- 
ditiona of sale ; or that there haa been a fraudulent 
concealment of defects, done with tlie express view 
of deceiTing a purchaser ; or that the property has 
undergone some material alterations aince the con- 
tract waa entered ^*^9 o' which no notice has been 
given to the purcliaser, or which lias even been un- 
noticed in the contract or conditiona of sale : any 
one of which drcnmatanoea ia a bar to the action. 
So the feet of a life having dropped in the case of a 
sale of leaseholda determinable on lives, unnotioed 

(a) Tbk wOl not, liowevtr, be a raffirient ground of d«- 
fenco to an action for a 1^ of exchange accepted by the de- 
fendant by wajr of paymenti wboae remedy in a case of fhia 
action must eitlMr be by eioaa action or by filing a bill in 
equity against the Tendor in equity. (Moggridge v. JoneBt 
14 East, 4M ; aee alio Morgan y. Bicharliton, 1 Camp. 
N. P. C. 49 i 8eiw. N. P. 16a, n. 9th adit.) 

Vol. II. T 
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bir the oonditionfl of mle, will aiFord nifficieiit 
ground for a pnrchaaer to reteind hu'oontract, noC- 
witbstanding the anctioaeer may have mentioned 
that dreamstuioe at the time of sale ; for the oondi- 
tiona are the terms by which the sale is to be go- 
verned, and, as we haye already seen, cannot be 
Taried by parol. (Anikf toI. i. p. 12.) 
- Use and occupation, — ^Where a purchaser has 
entered on premises under a contract to purchase 
them, but which contract goes oflf without any de- 
fault on the part of the yendor, if such occupation 
has been a beneficial one, the yendor may maintain 
an action for such use and occupation {HUlw. 
Vauhan, Peake, N. P. C. 245) ; but it seems only 
for the period since the putting an end of the con- 
tract, {lb, ; and see Heame y. Tomiin, Peake, 
N. P. C. 192.) Possession deliyered to a purchaser 
upon a treaty for the purchase does not constitute 
him a tenant to the lessor, as no such implication 
can arise firom circumstances the occurrence of 
which neither of the parties had in their contempla- 
tion. {Kirtland y. Pwrnseity 2 Taunt. 45.) 

When a vendor will be restrained Jrom bringing 
hie action, — ^When a bill for a specific performance 
is dismissed for defect of title in the vendor, the 
Court will generally grant an injunction to restrain 
the yendor from proceeding by action at law for 
breach of the contract (McNanua^ y, Arthur, 2 B. 
& B. 349 ; 1 Mad. Pract. 136, 2nd edit.); but thiswill 
not be granted in every instance ; for cases not un- 
frequently occur, in which, though the Court de<* 
dines to enforce a specific performance, yet whilst 
it dismisses the bill, the decree expressly declares 
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that it ihall be without prejadice to the vendor's 
iQgal remedy, where it appears to the Court that he 
really has a legal remedy to resort to. 

Action for alander of title, — Besides the legal 
remedies we have already noticed, a vendor has also 
a remedy by action against parties who, by slander- 
ing his title, prevent him from selling his estate ; as 
by stating that the issue in tail or a person taking 
lands by descent is a bastard, who, if such were true, 
would thereby be rendered incapable of inheriting 
them. (3 Black. Comm. 123 ; Cro. Jac. 213 ; Cro. 
Eliz. 197 ; Lovfe v. Haretoood, Sir W. Jones, 196 ; 
recognized in Malachy v. Solper, 3 Bing. N.C. 
383 ; S. C. 3 Scott, 736.) But in cases of this 
nature it is incumbent on the plaintiff not only to 
state and prove the speaking of the words, 
but also the particular injury which he has 
sustained in consequence ; because the words 
not being actionable in themselves, the special 
damage sustained must form the gist of the action, 
which must be alleged, and also proved at the 
trial of the cause. (Hargrove v. Le Breton, 4 Bur. 
2422 ; Smith v. Spooner, 3 Taunt. 246 ; Pitt v. 
Donovan, Mau. & Selw. 369 ; Watsons, Reynolds, 
I Mood. & Malk. 1.) To maintain this action there 
must be malice, either express or implied (Har- 
grave v. Le Breton, supra) ; for if a person think 
he has a right to the property, which in fact he has 
not, the assertion of that claim, however publiUy 
done, will not support an action of this kind. 
Thus in Smith v. Spooner (5 Taunt. 246), where a 
person supposing he had a right to recover posses- 
sion of a term for some miscondact of his tenant, 

y2 
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and hearing that the term waa to be sold, went to 
the anctUm and said that the vendor could not make 
a title to it, it waa holden that did not afford anf- 
ficient ground for an action, there being no proof 
of malice. Nor ia the attorney of a party claiming 
title to premiaea put np for aale liable to an action 
for Blander of title, if he, band fide, though without 
authority, makea auch objectiona to the aeller'a title 
aa hia principal, if preaent, would have been anthor- 
Ized to make. (Waiton t. Bej^noldi, auprk.) 

2. At to the Purehoier. 

Speeiai aetion on the eontraet,'— To maintain 
thia action, the plaintiff muat prove the contract, 
and the performance on the part of himself of all 
oonditiona precedent ; the incapacity or refuaal on 
the part of the defendant to complete the contract ; 
and when he aeeks to recover the depoeit, that he 
has actually paid such deposit to the defendant. 

Proqfqfthe contract, — ^Thia must be shewn by 
the production of the instrument itself, and the sig- 
nature of the contracting partiea muat be proved. 
The instrument also must, aa we have already seen, 
be duly stamped before it can be received in evi- 
dence, unless indeed one part only of it be stamped, 
and thia ia in the handa of the opposite party, 
who, upon notice, refuses to produce it ; for then 
the unatamped part may be received as secondary 
evidence of the agreement. (Anti, vol. i. p. 109.) 
And notwithstanding the deposit cannot be recovered 
intliis form of action, where the contract cannot be 
proved, as must always occur in the case of mere 
parol agreements, the aum actually paid aa such 
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deposit may, nerertheless, be recovered in an 
action for money had and receiyed. {Walker ▼. 
Constable, 3 Bos. & Pall. 306.) Bat the expenses 
of investigating the title cannot be recovered in any 
form of action anless a valid contract within the 
Statute of Fraads can be first established. (Ooe^ 
Ml V. Archer, 4 N. & W. 485 ; Selw. N. P. 177.) 
Condiiiona precedent, — ^As a general rale, the 
plaintiff most shew a performance on his part 
of all conditions precedent, and as it is the 
duty of the porchaser to prepare and tender 
tiie conveyance to the vendor for execation, he 
cannot maintain this action unless he has either 
done this, or can shew that his doing so woold 
have been merely nugatory ; as for example, where 
a vendor has incapacitated himself from com- 
pleting the contract by conveying the property 
to somebody else (Knight v. Croeltford, 1 £sp. 
N. P. C. 190), or is unable to confer a good title 
to it. {Roper v. Coombee, 6 B. & C. 534.) But 
if a purchaser can prove either of these fticts, 
it will then be unnecessary for him to shew 
any tender of the conveyance, which, under such 
drcnmstances, it would have been both impru- 
dent and improper for him to have made, (/ar- 
matn v. Eggletton, 5 Car. & Pay. 172 ; Hodgee v. 
lAchfleld {Lord), 1 Bing. N. C. 492.) At the 
same time it will be incumbent on the plaintiff 
to prove the title actually bad ; for the mere 
opinion of conveyancers to that effect will be in- 
sufficient. {Cornfield v. Gilbert, 4 Esp. N. P. C. 
140.) But a plaintiff cannot at the trial insist upon 
any objection to the title appearing in the abstract, 
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which he nq^locted to take at the time of resdndmg 
the contract, and which might hare been remoTed 
by the Tendor if taken before. (Per Lord Tenter- 
den, C.J. in Todd t. Hoggart, 1 M. & M. 128.) 
Nor will it be anffident for a plaintiff merely to 
alleige that the defendant, who was to make a good 
title, had deUvered an abstract which was " insnf- 
fident, defective, and objectionable; the plaintiff 
must give a particular of all objections to the ab- 
stract, arising npon matters of fact." {Collett y. 
Thompson^ 3 Bos. & Poll. 246.) But he will not be 
obliged to give a particular of any of the objections 
in point of law arising upon the abstract. (lb.) 
And if a particular is not given, this will not pre- 
clude the plaintiff from proving any infraction of 
the conditions of sale which entities him to annul 
the contract. ( Squire v. Tod^ 1 Camp. N.P. C. 
292.) 

. A contract to make a good titie means a good title 
both at law and in equity, and therefore the Court 
will inquire collaterally whether the titie be good in 
equity. {Maherhy v. Robint, 5 Taunt. 625.) And 
where upon a sale there is such a doubt upon the 
vendor's titie as to render it probable that the pur- 
chaser's right may become a matter of investigation, 
the Court will not compel a purchaser to complete 
the purchase. But in attumpnt to recover a de- 
posit on a purchase, upon an aUegation that the 
defendant has failed to make a proper title, the. 
Court will not consider whether the titie is of a , 
doubtful description, such as a court of equity 
would not compel an unwilling purchaser to take, 
but simply whether the defendant has or has not a 
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legal title to convey. (Boyman ▼. Ouiehf 7 Bing^ 
379.) 

Action may be mdmiained by penonal repre^ 
ieniaiive9-^When,-—WhiBn!BTW a breach of con- 
tract oocnrs on the Tender's part in the parchater's 
lifetime, and snch purchaser afterwards dies, his 
personal representatiTes, and not the heir, are the 
proper persons to maintain this action; for it 
arises on a personal contract, the breach of which 
causes a loss to the personal estate. (Orme ▼. 
Bnntffhton, 10 Bmg. 533 ; S. C. 4 Moore & Scott, 
417.) 

' Damayet.'-^Thid damages which, a purchaser may 
recover against a yendor are the expenses of in- 
vestigating the title, indading the charges for 
searching for judgments, and for comparing the 
abstract with the documents therein referred to 
{Hodgei ▼. Uel^ld (Lord), I Bing. N. C. 492 ; 
Wilde ▼. Fori, 4 Taunt. 341) ; and also interest on 
his purchase-money, if he can shew it has been 
lying dead and unproductive. But in order to 
enaUe a plaintiff to recover special damages for the 
costs of investigating the title, &c. he must lay 
them as such {Flureau v. Thomhill, 2 W. Black. 
1078 ; Bieharde v. Barton, I Esp. N. P. C. 268), 
for he cannot recover tkem under a count either for 
money had and received (FSruMiny v. Schroeder, 
2 Bing. 77), or, it seems, under a count for money 
paid to the defendant's use. {Cornfield v. Oilbert,' 
1 Esp. N. P. C. 221:) But a purchaser cannot 
recover damages for expenses incurred previously 
to entering into the contract ; nor for surveying an 
estate before he knows the title ; nor the costs for a 
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ooiiT<Bytiio6 drawn hy anticipttioo} nor tiiB CKtra 
eofti of a fiiit for tpedfic perftmuBoe brooght by 
the Toidor. {Hadge§ t. Lhk^M (Lord), 1 Bmg. 
N. C. 492 ; Row. Et. hf Smirko, 195.) Ndther 
can he reooTor any oompcoMtioB for tlie ftnded 
goodness of his bergain, when the mador, withtmt 
any fraud (m his part, ia vnable to make a market- 
able title to the property. (A. ; and aee Flmretm t. 
TkomMU, 2 W. Black. 1078 ; WOUr r. Moore, 
10 B. & C. 416.) But a pnrdiaaary by reeofering 
the deposit from the anetioneer, wiQ not thereby bo 
prednded from proceeding in his special action 
against the Tcndor for the veoofory of the interest 
oa snch deposit, as also ibr the aipenaea ineurred 
In inYestigating the title. 

Money had and ree«tMil.—- This ibrm of action 
is usually adopted for the purpose of recoTering 
the deposit, or any part of the purchase-money that 
has been paid to the vendor, who afterwards ftils 
to perform his part of the oontnot. To majntain 
this action it will be ncoessary,— •!• That the plain- 
tiff should prove the contract ; 2. the payment of 
the money ; and 3. the bieach on the part of the 
defendant. 

A plaintiff may reooyer in this form of acti<m 
although he should fell in proving a written agree- 
ment; for notwithstanding an agreement will be 
void for passing the property when only by parol, 
a purchaser under it will still be entitled to proceed 
I6r money had and received to recover back his 
deposit, or any purdiase-money paid by him. 
{Walker v. Conetdble, 1 Bos. & Pull. 306.) 

In this form of action, as in the preoading one. 
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the plaintiff need not tender a conyeyanee to the 
vendor where the latter is nnable to make a good 
title, or has debarred him altogether from the power 
of executing it by previously conyeying the property 
to some other person. And where the vendor is 
nnable to make a good title by the day appointed, 
it will, it seems, be no ground of defence that the 
purchaser was not at that time prepared to pay the 
purchase-money {Clarke v. ftny, 1 Ry. & Mood. 
394), for the plaintiff must be prepared to make 
out a good title on the day when the purchase is 
to be completed ; and if he feils to do so, the 
purchaser will thereupon be entitled to vacate the 
agreement, and bring his action for the recovery of 
his deposit-money. (Cornish v. Rowley , 1 Selw. 
N. P. 178.) Still, in order to maintain this action, 
he must disaffirm the contract ab initio ; for if he 
takes possession under it, he will be considered as 
having adopted it, and cannot then afterwards dis- 
affirm it by quitting the premises. {Hunt v. Silk, 

5 East, 449 ; see also Cooke v. Mtmatone, 1 Bos. 

6 Pull. N. R. 351 ; Seed v. Blandford, 2 You. & 
Jerv. 278; and see 1 Selw. N. P. 102.) 

AuetUmeer.'-'Kii action may be brought against 
an auctioneer for the recovery of the deposit where 
a good title cannot be made, and he does not appear 
to have paid over the money to his principal. (Bur- 
rough V. Skinner J 5 Bur. 2659.) And where an 
auctioneer does not disclose the name of his princi- 
pal, an action will even lie against him for breach of 
contract. {Haneon v. RoberdeaUt Peake, N. P. C. 
120 ; Simon v. Motivos, 5 Bur. 1921 ; Owen 
V. Gooeh, 2 Esp. N. P. C. 567.) So, where an 
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mttorney, who waa also an auctioneer, receiTed a 
deposit on property which he had sold by auction, 
and after queries raised on the title, and before they 
were cleared, paid over the deposit to his prindpal, 
it waa held that the purchaser might recover this 
deposit from the auctioneer, because the latter, as 
attorney, had notice that the title had not been 
completed before he paid over the money, and con- 
sequently that he had paid the money over in his 
Own wrong. (Edwards y. Hoddinff, 5 Taunt. 815 ; 
see further on the duties and liabilities of auc- 
tioneers, ant^t ▼ol. i. p. 51, et aeq,) But the 
amount only of the deposit can be recovered from 
the auctioneer, for he will not be liable to pay 
interest upon it. (Walker ▼. Constable, 1 Bos. & 
PuU. 306.) 
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SECTION III. 

REMEDIES IN EQUITY. 

Bt the rales of the common law, every contract 
or covenant to sell or transfer a thing, if there is no 
actual transfer, is treated as a mere personal con- 
tract or covenant; and, as such, if it is unper- 
formed by the party, no redress can be had, except 
in damages, — ^being, in effect, giving the party the 
election either to pay damages, or perform the con- 
tract. (Stor. £q. 22.) But courts of equity have 
deemed such a course whoUy inadequate for the 
purposes of justice ; and considering it a violation 
of moral and equitable duties, they have not hesi- 
tated to interpose, and' require from the conscience 
of the offending party a strict performance of what 
he cannot, without manifest wrong or fraud, refuse. 
{Alley V. DeschampeSf 13 Yes. 22*8, 229 ; Hamatt 
Y, Yielding, 2 Sch. & Lef. 553 ; Tr. £q. lib. 1, 
c« 1, s. 5.) This jurisdiction appears to be of very 
ancient date (1 Mad. Pract. 361), it being referred 
to in the Year-book, 8 Ed. 4, lib. 4, as then well 
known and established. (Newl. Contr. c. 6, p. 88.) 
But whatever may be its origin and antiquity, it is 
now clearly established that wherever a contract 
has been entered into by a competent party, and 
the nature and circumstances are unobjectionable, 
it is as much a matter of course for a court 
of equity to decree a specific performance, as 
it is to give damages at law. {White v. Da* 
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man, 7 Yes. 30; HaU t. Warren, 9 Yes. 605, 
608 ; Oremutwa^ t. Adamt, 12 Yes. 395.) Hie 
right to reooTer damages at law seems at one time, 
Indeed, to have been the gnide for equitable inter- 
ference, and therefore it has been said the prac- 
tice was to send a partj to law, and if he reoorered 
any thing there by way of damages, the Coart then 
entertained tlie snit ; but if notliing was reoorered, 
the bin was dismissed. (Dodileif ▼. Khmenleiff 
Ambl. 406 ; 1 Madk Pract. 288.) According to Mr. 
Butler,, howerer, the old practice in courts d 
equity formerly was, in all cases, first to send the 
party to law, to ascertain whether there was any 
remedy there or not. If there was no remedy 
at layr, then equity would interfere. His words 
are : — ** Hie grand reason for the interference of a 
court of equity is, that the imperfection of the legal 
remedy, in consequence of tlie uniyersality of Isgu- 
latire proTisions, may be redressed. Hence, for a 
length of time after the introduction of equitable 
judicature into this country, it was thought neces- 
sary, that, before equity should interfere, this imper- 
fection should be manifested by the party's pre- 
viously proceeding at law, so far as to shew from 
its result, the^want of adequacy of legal redress, 
and his claim for equiteble relief. This inflicted 
upon him two judicial suits, and consequentiya 
double expense. To remedy this grieyanoe it be- 
came the practice, particularly from the time in 
which the seals were intrusted to Lord Cowper, to 
dispense with the previous legal suit, when tiije 
want or inadequacy of tiie legal remedy was evident." 
(But. Remin. 39, 40.) And an eminent modem ' 
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writer on equity remarks (see Stor. Eq. 41), that 
there ie great reason to donbt if the role oyer was 
generally applied at any former period; for that 
many cases mnst always hare existed in which 
damages were not recoYcrable at law, but in which 
a specific performance wonld, nevertheless, be de- 
creed. (1 Mad. Pract. 288 ; Fonbl. Eq. lib. 1, ch. 1, 
8. 5, note e; lb, lib. 1, ch. 3, s. 1, note e.) The 
mle, he continnes to obsenre, was probably con- 
fined to cases in which the party was not entitled to 
any remedy at law, and there was no equity to be 
administered beyond the law. Lord Macclesfield 
denied the existence of the rule altogether, saying, 
** Neither is it a tme rule which had been laid down 
by the other side, that where an action cannot be 
brought at law on an agreement for damages, there 
a suit will not lie in equity for a specific perform- 
ance." {Cannel ▼. BueklCf 2 P. Wms. 244.) And 
accordingly, in the very case then before him he 
gate relief, although there was no remedy at law. 
** In truth, therefore," as this learned writer after- 
wards proceeds to obserYc, '' the exercise of this 
whole branch of equity jurisprudence, respecting 
the rescission and specific performance of contracto, 
is not a matter of right in either party, but is a 
matter of discretion in the Court ; not, indeed, of 
arbitrary or capricious discretion, dependent upon 
the mere pleasure of the judge, but upon that 
sound and reasonable discretion which goYerns 
itself, as far as it may, by general rules and prin- 
ciples, but at the same time withholds or grante 
relief according to the particular circumstances of 
each particnhH' case, when these rules and prin- 
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dples will not famish any exact measure of 
justice between the parties. (Stor. Eq. 44, who 
refers to 3 Woodes' Lect. 58, p. 466 ; White y. 
Damon, 7 Ves. 35; Buckie y. Miteheil, 18 ib. 
Ill ; Mason y. Armitagey 13 ib. 37 ; dowee y. 
Higgineon, 1 Yes. & B. 527 ; Moore v, Blake, I 
Ball & B. 69 ; Howeil y. George, I Mad. Rep. 9 ; 
see also 1 Mad. Pract. 287 ; 1 Fonbl. Eq. lib. 1, 
ch. 3, s. 9, n. 1 ; 8i, John y. Benedict, 6 John. Ch. 
Rep. Ill ; Seymour r, Delancey, ib. 222.) 

Bill for a specific performance* — In pro- 
ceeding in a court of equity for a specific per- 
formance, a bill and suit are prosecuted in the usual 
way. The bill, when filed on behalf of the yendor, 
should state how the yendor is seised of the pro- 
perty, whether as owner, trustee, &c. It should 
then set forth the agreement to purchase (which, if 
alleged to be in writing, signature will be presumed 
until the contrary be shewn) {Bist y. Hobson, 1 
Sim. & Stu. 543) ; the performance of all condi- 
tions precedent mentioned in the contract or condi« 
tions of sale to be performed on the part of the 
yendor, as the delivery of the abstract or the like ; 
the willingness of the yendor to perform his part of 
the agreement, and the refusal on the part of the 
purchaser, with the charge of confederacy, unless 
the defendant is a peer, who is never to be charged 
with others in combining with the plaintiff to de- 
prive him of his right. (See Rede's Tr. Eq. 40; 
1 Eq. Drtsm. n. 2, Hughes's edit.) It then 
sets out the pretences on the part of the de- 
fendant, •concluding with the interrogating part, the 
prayer for specific performance, for the payment 
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of the purchase-money, with interest, and for tub' 
pcmOf &c. (See the form, 1 £q. Drtsm. by 
Hughes, No. II. notes 1 & 2.) 
- Injtmetion, — Sometimes a yendor files a bill for 
an injmiction as well as for a specific performance. 
Thus, where a purchaser is in possession of the 
estate, and there is any reason to apprehend that 
he may cat down timber or commit any waste 
upon the property, the veodor may obtain an 
injunction to restrain him from so doing. But 
before granting this, the Court will put the yendor 
upon proper terms, and, in most instances, order 
him to pay the deposit into court. But this he 
will not be compelled to do where he on his part 
is both able and willing to make a good title and 
oonyeyance to the estate, which • the purchaser lm<^ 
properly refoses to accept. To make an order of this 
kind would be to enable a purchaser to ayail himself 
of his own wrong, for by his default it is that the 
vendor retains the deposit without conveying the 
property. {Wynne v. Griffith, 1 Sim. & Stu. 147.) 

Purchaser. — ^Where a bill for a specific perform- 
ance is filed by a purchaser, after the usual com- 
mencement, stating the relation of the parties and 
the terms of the contract, it usually proceeds to set 
out the payment of the deposit ; the request made 
to the defendant to convey, and his refusal ; the 
charge of confederacy and pretences on the part of 
the vendor ; concluding with the interrogatories and 
prayer for specific performance, subpcena, &c. • 

Requieitee to support a bill/or epeeific perform^ 
aitce. — In order to support a specific performance 
of an agreement to purchase real property, it will 
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be necettarji in the first place, that such agreement 
itself should be m valid one, and ought to be in 
writing, signed by the party to be bound by it, or his 
lawfully authorized agent; it ought also to betjer- 
tain, just, and fair in all its parts, and capable of 
being performed. 

Agreement mutt be a valid one. — Notwithstand- 
ing the agreement must be a yalid one, the instni- 
ment is not arbitrarily restricted to one form only ; 
and therefore, where a contract appears only in the 
condition of a bond secured by a penalty, the Court 
will act upon it as an agreement, and will not suffer 
the party to escape from a specific performance by 
offering to pay the penalty. (Logan ▼. Wienholt, 
7 Bligh. 1 ; 2 Stor. Eq. 49, referring to Ensign t. 
Kellogg, 1 Pick. 1.) And notwithstanding equity 
will not, generally speaking, enforce the specific 
performance of an unwritten contract, still there 
are circumstances, as we have already seen (ant^, 
▼oL i. p. 80, et 9eq,)f in which equity has departed 
from the strictness of this rule, as in the instances 
above mentioned, of a sale before a Master in Chan- 
cery, or where the agreement is confessed, or where 
there has been a part performance of it, — subjects 
which have been so fully treated upon in a former 
part of the work as to render a repetition here 
wholly unnecessary. 

Must be certain, Just, and fair in all its parts, — 
A specific performance will never be decreed in cases 
of fraud or mistake, or of hard and unconsdonable 
bargains ; and equity will allow a defendant to re- 
sist a bill for specific performance, by shewing that^ 
under the circumstances, tiie plaintiff is not entitled 
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to the prayer of his bill. (2 Stor. Eqr 70.) Af , 
for example, that by fraud, accident, or miatake, 
the thing bbiight is different from what he intended 
(Malitu ▼. Freemant 2 Kee. 25, 34), or by shewing 
that some material terms have been omitted in the 
agreement (Joynea y. Statham, 3 Atk. 288; Wool' 
lam ▼. Heamy 7 Ves. 211 ; and see 1 Yes. & Bea. 
532 ; Mason v, Armitage, 13 ib. 25 ; Coatigan ▼. 
Hastier t 2 Sch. & Lef. 166 ; Howell y. George, 
1 Mad. Rep. 11 ; Fiodd y. FMag, 2 Ball & Bea. 
33 ; and see 1 Mad. Pract. 405) ; or that it is nncop- 
sdentious (Vaughan y. Thomas f 1 Bro. C. C. 556), 
or unreasonable (see 1 Mad. Pract. 405, and cases 
there referred to), or fraud or surprise (ib, ; and see 
Clowes Y, Higginson,lVeB, &Bea. 526; Townshend 
(Marquis of) y. Stangroom, 6 Ves. 328; Twining 
y. Morriee, 2 Bro. C. C. 326) ; or there has been 
concealment (Shirley v, Stratton, 1 Bro. C. C. 440; 
Oilfield y. Round, 5 Yes. 508), misdescription, or 
misrepresentation of the property, whether wilfol 
or not, and whether latent or patent (Cadnam y. 
Homer, 18 Yes. 11 ; Wallj. Siubbs, I Mad. 81), 
or any unfairness attending the transaction,— as, for 
example, drawing a party into it whilst in a state of 
intoxication. (Savage y. Taylor, 234 ; Cfragg y. 
Holme, mentioned in a note to Cook y. Clayworth, 
18 Yes. 14 ; and see Child y. Dambridge, 2 Yem. 
71 ; Seott y. Murray, 1 Yes. 1.) And in eyery case 
in which any of these defences are set up, parol 
eyidence will be admitted in support of them (as to 
which see anii, yol. i. p. 88, et seq.), and to shew 
that, under such circumstances, the plaintiff has no 
right to call for equitable assistance to enforce a 

YOL. II. z 
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Specific performance of an inequitable contract. 
(DatfisY, Sy'mondSf 1 Coz, 402.) 

The agreement ntust be capable of being per^ 
formed, — Incapacity of the vendor to perforin 
the contract will be a sufficient defence to a 
bill for specific performance of it ; consequently, if 
he has a bad, or even a doubtfol title {Marlow 
▼. Smiiht 2 P. Wms. 198; Milehell y. Neale, 
2 Yes. sen. 679; Shapland ▼. Smith, 1 Bro. 
C. C. 74 ; Cooper ▼. Deane, 4 ib. 80 ; Crew ▼. 
Dieken, 4 Yes. 97 ; Rose y. Calland, ib. 186 ; 
Soaie y. Kidd, ib. 647 ; StapMon y. Scott, 16 ib. 
272 ; Wheate y. Hall, 17 ib. 80 ; Sloper y. FUh, 
2 Yes. & Bea. 145 ; Price y. Strange, 6 Mad. 
159 ; Jervoiee y. Northumberland {Duke of), 
1 Jac. & Walk. 559)» or there are any incom- 
brances the yendor is unable to discharge the pro- 
perty from, the purchaser will neyer be compelled to 
complete his purchase. Still, a purchaser will not be 
entitled to cry off from his bargain on the ground of 
a bare possibility ; consequently, suggestions of old 
entails, or doubts what issue persons haye left, are 
neyer allowed to be of sufficient force to found a 
defence to a specific performance {Dyke y. SgU 
veater, 12 Yes. 126 ; Briecoe y. Perkins, 1 Yes. & 
Bea. 493) ; for, in cases of this nature, the Court 
is governed by a reasonable, probable, and moral 
certainty ; it being next to, if not altogether, im- 
possible^ in the ordinary nature of, things, there 
should be an actual mathematical certainty of a 
good title. {Hillary y. Waller, 12 Yes. 239, 252 ; 
Kingsley y. Young, 7 ib. 473.) When, therefore, 
the only question in dispute is on the title, it is not 
usual to bring on the case at once for hearing ; but 
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the Court will, on motion, order a reference to the 
Master, in which every thing relating to the title 
may be gone into, and witnesses examined in the 
same manner as if the reference had been made 
under a regular decree. {Woodroffe ▼. Titterton, 
8 Sim. 238.) And, notwithstanding the defendant 
by his answer put in issue an objection to the title, 
and both parties examine witnesses to the point 
before the hearing, yet, upon a reference to the 
Master, both parties may produce further eiidence 
before him. {Vaneouver y. JB/m, 11 Ves. 458; 
and see Jenkins ▼. Hiles, 6 ib. 646.) 

What may be combined wiih the rtferenee of title. 
— It was formerly considered an irregular practice to 
combine with a reference of title an inquiry at what 
time a title could be made ; such inquiry being the 
subject of further directions on the report. And 
the Master's report to the title was required to be 
obtained before such inquiry could be ordered, 
equally whether the reference of title was directed 
under a decree, or by a motion. But although the 
reference could not embrace an inquiry at what 
time a title could be made, it seems it might extend 
to a direction whether it appeared by the abstract 
that a good title could be made. And after an an- 
swer submitting to perform the contract if a good 
title could be made, a reference was directed upon 
motion whether a good title could be made, and 
whether it appeared upon the abstract. But in an 
anonymous case the then Vice- Chancellor ordered 
the inquiry whether a title was shewn prior to the 
filing of the bill to be incorporated in the order 
of reference, to save expense, and such has since 
continued to be the practice. (Smith's Pract. 494.) 
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AppiieaHon/orrrferencefortith, how made, — 
The application for a reference for title is by notice 
of motion, which is eenred on the adverse clerk in 
court. The order being drawn np and duly passed 
and entered, a copy of the mandatory part, the 
abstract of tiUe, or a copy thereof, are left with the 
Master, together with the written objections to the 
titie. These objections are argned before the 
Master, either by the solicitors or the counsel of 
the parties. The Master then makes his report, 
which if any of the parties are dissatisfied with, 
they can bring in exceptions, and take objections in 
the usual way. If the purchsser does not leaye the 
abstract with the Master, the yendor takes out a 
warrant for him to leave the same ; and if the pur- 
chaser makes default, then, and not till then, the 
Tender is entitled to make a copy of the abstract 
from his draught, and leave it at the Master's office, 
the expense of whidi will be allowed him in the costs 
of the cause. If the purchaser leaves the abstract, 
the purdiaser takes a copy from the Master's office, 
and not the vendor. (1 Smith, Pract. 495.) 

Reference. — The Master, upon a reference of 
titie, is not confined to such evidence only as ap- 
pears on the face of the abstract, but he may re- 
ceive further evidence ; still, if upon such evidence 
he reports in favour of the titie, the purchaser will 
be entitled to the costs of the reference. (Fielder 
y. HiffgofuoHt referred to 1 Smith, Pract. 487.) 
It will not be necessary that the vendor should 
have a good and perfect title in himself ; it will 
be sufficient if he has the means of procuring 
the concurrence of the necessary parties to the 
conveyance, or to perform such acts as will render 
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sadtk title good ; therefore, it cannot be objected 
that the legal estate is outstanding in an infant 
or a lunatic, because both those parties are now 
rendered capable of conveying by special enact- 
ments created for that express purpose. And 
as the recent Act of 8 & 9 Vict. c. 112, renders 
the assignment of a satisfied term unnecessary, 
the fact of such term being outstanding will form 
no ground for exceptions to the Master's report, 
although it should appear uncertain in whom such 
term is vested. (Hemminffg y. Spierif V. C. Court, 
Sat. Feb. 13, 9 L. T. 194.) If the Master reports 
against the title, the Court will dismiss the bill, 
unless the purchaser should offer to take such a 
title as the vendor really has it in his power to con- 
fer ; but the Court will nerer oblige a purchaser to 
take an imperfect title, whaterer indemnity or com- 
pensation the Tender may offer him. When the 
Master has reported in favour of the title, a motion 
is made on notice that the purchaser may pay in 
his purchase-money within a certain time limited 
by the notice, and the defendant is served with a 
writ of execution of this order, and on failing to 
pay in his purchase-money, an attachment is issued 
against him, and he is proceeded against in the 
same manner as any other defendant who neglects 
to perform a decree. (1 Smith, Pract. 497.) 
• Exceptions* — ^The Court, in allowing exceptions 
where the report is in favour of the title, will give 
the vendor a reasonable time to remove the objec- 
tion, and this notwithstanding the exceptions and 
further directions were set down to come on to- 
gether. {Portman v. Mill, 1 Russ. & Myl. 696.) 
If upon m question of title the Master is satisfied 
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with .the evidenoe before him, but upon hearing of 
an exception to the report, the Court considers the 
evidence insufficient, the Court will, upon the appli- 
cation of the vendor, rrfer it back to the Master to 
renew his report, in order to give the vendor an 
opportunity of producing further evidence. {Au' 
drew V. Andrew, 3 Sim. 390 ; 1 Smith, Pract. 496.) 
If exceptions taken to the report of a good title are 
overruled, other objections to the title cannot be 
made; but if exceptions are allowed, and a new 
abstract of the title is delivered, further objections 

may be brought in. (Brook t. , 4 Mad. 212.) 

If the Master reports a good title, and the reference 
has been made under a decree, the cause is set down 
on further directions, and the order is a declaration 
that the plaintiff is entitled to a specific perform- 
ance of the agreement ; and a reference back to the 
Master is directed to take an account of what ia 
due for principal and interest on the purchase- 
money, which the defendant is ordered to pay, on 
the plaintiff executing a proper conveyance of the 
property ; and in case the parties differ about the 
matter, the conveyance is to be settled by the 
Master. (1 Smith, Pract. 497.) 

When the bill i$ dUmitsed.—Whtn the bill is 
dismissed on account of the vendor being unable to 
confer a title, it will generally be without prejudice 
to any legal remedy the purchaser may have upon 
the contract (Crop v. Norton, 2 Atk. 74 ; Bennett 
College v. Carey, 3 Bro. C. C. 390) ; and the like 
rule also, generally speaking, prevails where the 
vendor is plaintiff: still, under certain circum- 
stances, as where the vendor has evidently no title to 
the property he profeued to sell, equity will restrain 
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him from bringing an action at law npon the agree- 
ment. {Maenamara t. Arthur , 2 Ball & B. 249.) 

Cotts. — Costa in equity are always discretionary 
with the Court, although, generally speaking, they 
will fall upon the losing party, unless there are 
equitable circumstances arising out of the case which 
induce the Court to determine otherwise. As a 
general rule, where a vendor brings a bill for a 
specific performance, which is dismissed because 
he is unable to make a good title, he will be decreed 
to pay the costs of the suit {Vancouver v. fi/ut, 
11 Ves. 458) ; and this even where the defect has 
arisen by accident, as where the title-deeds were 
burnt after the contract was entered into. {Bryant 
y. Buthf 4 Rubs. 1.) But if a purchaser has set up 
any special matter of defence to a specific perform- 
ance, as fraud or misrepresentation on the part of the 
vendor, and such facts are disproved, the purchaser 
will have to pay the costs of the defence, notwith- 
standing the bill be dismissed on account of the 
vendor's inability to make a title. {Wright v. 
Howard, 1 Sim. & Stn. 190.) But a purchaser 
will not necessarily render himself liable to costs 
by taking a fair and reasonable objection, although 
such objection may be overruled, and costs are always 
allowed where the facts contested are presumed to 
be in the knowledge of the party that contests them 
{Trinity Houte v. Ryal, Yin. Abr. tit. ** Costs,'' 
(Q) Ca. 22 ; Cox v. Chamberlain, 4 Ves. 631 ; 
Staines v. Morrie, 1 Yes. & Bea. 8 ; Aielabie v. 
Rice, 3 Mad. Rep. 260 ; Sharp v. Roahde, 2 Rose, 
192 ; 2 Mad. Pract. 561), unless the objection 
has been previously decided in a former cause, and 
the purchaser had notice of it ; for then, it seems, 
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he would be decreed to pay the costg of the sait. 
{Biicoe V. Wilktf 3 Mer. 456.) Where a vendor 
iB unable to make a good title when the bill is filed, 
the practice has been to make him pay the costs ap 
to the report of a good title. {Hatford y. PurrieTf 
1 Mad. Rep. 532 ; and see 2 Mad. Pract. 561.) And 
if the title, though established, is not clear upon 
the abstract, the Court will decree a specific 
performance without costs. (jCollinge v, , 

3 Yes. & Bea. 143, n. ; 2 Mad. Pract. 561.) And 
wheneter a bill for a specific performance is dis- 
missed on the ground of misrepresentation, it will 
be with costa. {Buxton v. Xw/er, 3 Atk. 387.) 
Nor will costs be given where a specific perform- 
ance of an agreement at a great undervalue is en- 
forced. (JBummght v. Loek^ 10 Yes. 476.) 

On bills fdr a specific p^ormance, the Court has 
sometimes thought it imprudent to give the defend- 
ant costs, though there may have been reasonable 
and weighty objections to the title ; because, to give 
costs is to injure the title he is compelled to take, 
and in such case the Court has decreed a specific 
performance without costs. (2 Mad. Pract. 560, 
referring to McQ^een v. Farquhar, 11 Yes. 482.) 
Either party filing a bill for a specific performance 
contrary to the terms of the contract, wilThave to 
pay the costs. ( WilHamt v. Edward^ 2 Sim. 78.) 
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Purchaser's solicitor, on receiving back from counsel, 
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solicitor, how, ib. 
Will be necessary to reconsider, when, 233. 
Comparison of with title-deeds, 225. 
Ought to be before submitting it to counsel, ib. 
Advantages of adopting this course, 225, 226. 
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How the comparison should be made, 227. 
Vendor bound to produce documents in verification of, ib. 
Whom it belongs to, 231, 232. 
Purchaser bound to return it if he rescinds contract, 232. 

ACKNOWLEDGMENTS OP MARRIED WOMEN:— 
Where any have been taken, it must be before the proper 

commissioners, 237. 
Commissioners for taking have no authority beyond their 

local districts, ib. 
Must be ascertained that party is of full age, ib. 

ACRES :— 
Misdesoripfion in numbers of will not vitiate contracts, 
when, 309, 311. 

ACT OF PARLIAMENT :— 
Public, is notice to the whole world, ^18. 
Aliter of a private Act, ib. 

ADMINISTRATION :— 
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jurisdiction over the assets of the intestate, 84. 

When a prerogative will be necessary, 84, 86, 87. 
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May be sued as assignees, when, ib. 
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Mutt be admitted to copyholda which devolve upon them 
in that character, 123. 

ADMISSION TO COPYHOLDS :— 

It* effect and operation, IIQ. 

Confers no actual right, ib. 

Devisee bad no estate until, ISO. 

Recent enactments respecting, ib. 

Of tenant for life will enure also to Femainder-man, 131. 

Of one joint tenant will enure to all, ib. 

No new necessary if one joint tenant die, or release to 
his companions, ib. 

Same rule holds with respect to coparceners, 122. 

But not to tenants in common, ib. 

Necessary when copyholds devolve upon personal repre- 
sentatives, 128. 

Formerly necessary when the property became vested in 
assignees of bankrupts, ib. 

Not now necessary, 124. 

Qtutre if requisite in the case of assignees of insolvents, 
124, 125. 

Who are the necessary parties to, 125. 

Lords and stewards mere instruments for the purpose of, 
ib. 

Legality of their title unimportant, it. 

They may be compelled to admit, ib. 

But cannot generally be compelled to admit by attorney, 
ib. 

May be in certain cases, 126. 

Customary form of should be strictly adhered to, ib. 

Equity will relieve against informality in, when, ib. 

Purchaser's title is perfected by, ib. 

No fine will become payable until, ib, 

ADVOWSON:— 
Proof of seirin of must be evidenced by acts of owner- 
ship, 231. 

AGENT :— 
Notice to, construed as notice to principal, 220, 221 . 

ALIEN :— 
Incapable of holding landed property, 39* 
May hold a house for the purpose of trade, ib. 
Cannot hold a lease for that purpose, ib. 
Occupation of premises will enable him to gidn a parish 
setUement, when, 40. 

ALTERATION :— 
In property will not generally afford ground for rescinding 

contract, 17, 311. 
When it will do so, 311, 312. 
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ANCIENT DEMESNE:— 

Nature and origin of, 159, l^l* 

Different kinds of tenants in, 159. 

Effect of fines and recoveries npon lands in, 159, 100. 

Were formerly levied or saffered in lord's court, 159. 

If levied or suffered in Common Pleas, would have ren- 
dered lands frank fee, ib. 

But lord might haVe reversed them, 159, 100. 

Operation of Fine and Recovery Substitution Act upon 
lands in, 100, 101. 

ANNUITIES :— 
Axe incumbrances which form matter of title and not of 

conveyance, 171 • 
Persons entiUed to cannot be compelled to release their 

claims for a compensation, ib. 
Should be searched for, when, 239, 340. 

ANNULLING SALE ;— 
Purchaser may, if vendor cannot confer a good title, 108. 
Or is unable to discharge incumbrances, 108, 174. 

APPOINTMENT:— 
Does not require lease-for-ycar stamp, 249< 
Doubtful if covenants in run with the land, ib. 
Would formerly have overreached judgments even with 

notice, 260. 
Law how now altered la this respect, ib. 

ASSENT OF EXECUTOR:— 
Necessary in order to vest a term in devisee, 90. 
What will amount to, ib. 

To bequest for life will enure for benefit of those in re- 
mainder, 90, 91> 
Of one of several, the same as if all consent, 91. 
May be given before probate, ib. 
If once given cannot afterwards be retracted, 93. 
Exceptions to latter rule, ib. 

ASSIGNEE:— 

Bound by covenants running with the land, 57< 

Mortgagee of term of years so cousiSered, when, 63. 

But not when they relate to a thing merely collateral, ib. 

Not responsible for breach iocurred previous to assign- 
ment to, ib. 

Nor for breach incurred after he has assigned over the pre- 
mises, ib. 

But caniiot, by assigning away his interest, defeat an 
action for a breach incurred in his time, 59< 

ASSIGNEES OF BANKRUPTS :— 
Bound to elect whether they will accept or renounce the 
lease of their bankrupt, 03. 
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ASSIGNEES OF BANKRUPTS— tfon^JftKAT. 
Need not now be admitted to the copyhold estates of their 

bankrupt, 123. 
Not liable to pay fines on alienation of copyholds, 123, 124. 

ASSIGNEES OF TERMS:— 
(See Tenant for Years.) 

ASSIGNMENT OF TERMS OF YEARS: — 
Itfust be strictly investigated, 22. 
By operation of law, no forfeiture, 6l , 62. 
Might formerly have been made by mere note in wiiting, 

75. 
Frevioasly to Statute of Frauds, might have been made by 

parol, ib. 
Alterations in the law respecting, effected by stat. 8 & 9 

Vict. id. 
Note in writing, how far still supported in equity, ib. 
Of parol lease, how far valid, 76. 
What are the proper technical terms for, ib, 
l>escription 01 parcels contained in should correspond with 

those contained in lease, ib. 
Habendum in should comprehend all assignor's interest 

in the term, ib. 
Instrument may operate as, although purporting to be a 

lease, when. 77. 
Essential to the validity of, that it should pass an imme- 
diate interest, ib. 
Reservation of any portion of term, however short, will 

make it operate as an underlease, t^. 
Usual covenants contained in, 78. 

ASSUMPSIT :— 
For purchase-money will lie for by vendor, when, 3l6. 
Requisites to support action of, 317> 
Evidence of title must be shewn, 310. 
Usual gprounds of defence to action of, 321. 
Defect of title in vendor, ib. 
Ec|uitable as well as legal objections to title may be taken, 

In leasehold property, pluntiff must shew ^ good title in 

his lessor, ib. 
Refusal of vendor to convey, sufficient ground of defence, 

ib. 
Also misdescription of property, ib, 
A fraudulent concealment of defects, ib. 
A material alteration in the property, 321, 322. 
When vendor will be restricted from bringing, 322. 
Special action of may be maintained by purchaser, 324. 
Requisites to support, 324, 328. 
Plaintiff must prove contract, 324. 
Performance on bis part of all conditions precedent, 325, 

326. 
Incapacity or refusal of defendant to complete contract. 
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A.8SVMPSIT— continued. 
Action may be maintained by penonal repTeientatWes, 

when, 327. 
Damages recorerable in, 337, 338« 

ATTENDANT TERMS :— 
Title of should be investigated, 93. 
How far a protection to purchasers, 93, 209, 211. 
When they will be presumed to be surrendered, 93, 97« 
Operation of recent enactments upon, 97, 98, 210, 211. 
A protection against dower, when, 211. 

ATTORNEY:— 

(See Solicitor.) 

ATTORNEY (POWER OF) j— 

Copyholds may be surrendered by, when, 113. 
Purchaser cannot be compelled to accept surrender by, ib. 
Infant, or feme covert, may act in pursuance of. when, 
114. 

Person appointing must be under no legal disability, ib. 

Must be made by deed, ib. 

Terms of must be strictly complied with, ib. 

But may be valid, although principal be present, ib. 

Lord cannot be compelled to admit under, 125. 

AUCTIONEER :— 
Cannot vary the tenns of conditions of sale, 322. 
Liable to action for deposit, when, 829, 330« 
But liable to interest upon, 330. 

BANKRUPT:— 
Discharged Arom covenants, when, 82, 64, 
Estates tail of in copyholds, how barrable, 144. 

BANKRUPTCY :— 
Of copyholds defeats bis wife's freebench, 100. 
Fatal objection to a title, when, 171. 
Purchasers, how far protected against acts of, 200, 201. 
Legal estate, protection against, when, 210. 
Act of, or fiat in, is not per se notice to a purchaser of 
either of those facts, 219. 

BANKRUPTCY (COURT OF) :— 

Should be searched, when, 238. 

BARGAIN AND SALE :— 
Term of jears created by way of will execute the posses^ 

sion without entry, 48, 49* 
Operation of Statute of Uses upon, 247. 
Must be enrolled, ib. 
Operation of takes effect from time of delivery, and not 6f 

enrolment, ib. 
Use cannot be limited to arise out of, 248, 252. 
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BARGAIN AND SALE-«0MltmMrf. 
Biatinetion between ordinery eonveyBiieea by way oi, mpd 

under the Bankropt Acts, 248, 249* 
For a year formerly always redted ia rdeaae, 267* 
Bedtu of in release held mfficient in Ireland, 268. 
How dispensed with in praetiee by atatntory enactment, 

ib, 

BASE FEE :— 
Tenant in tail may pass withont consent of protector, 381 . 
Capable ci confirmation, when, ib, 

BEGGAR:— 
Assignment to will dischar^ previous assignee from cove- 
nants, when, 68. 

BOROUGH ENGLISH:— 
Custom of, and of gavelkind, noticed by the law, 1 04. 
The proof of all other customs rests with the party alleging 
them, ib, 

CHARGES :— 
Distinction between, for paymoit of debts and legacies, 
or for legacies only, 183, 184. 

CHARITABLE USES: — 

Purchaser will be protected against, when, 196, 197* 

But not where he has notice of them, 197. 

Must also shew that he has paid an adequate considera- 
tion, ib. 

Consideration which exceeds half the value has been so 
considered, ib. 

Inadequate consideration would not affeet a subsequent 
bond Jide purchaser without notice, ib, 

COMMISSIONERS OF BANKRUPTS:— 
Empowered to dispose of entailed lands of bankrupt, 205. 
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' take distil 
lolds, 122. 
bhe shares 
mission is sufficient, ib. 



As they take distinct estates, must be severally admitted to 

oopvholds, 122. 
But If the shares of several unite in one person, one ad* 



COMPENSATION :— 

Annuitant cannot be compelled to accept, 171. 

CONCEALMENT :— 
If fraudulent, will be a defence to an action for non- 
performance of contract, 821. 

CONDITION:— 
Not to assign without license, how discharged, 01. 
Annexed to an estate, a fatal objection to a title, 168, 109. 
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CONDITION— con«fitt«d. 
Defect oiay be cured by rdease of party entitled to benefit 

of, 169. 
But mich lelcaae cannot be compelled, ib» 

CONDITIONAL FEE?— 

Only will past in copyholda where there is no custom to 
entail, 137. 

B^ the common law, lands subject to became alienable on 
issue bom, 130. 

Power of alienation in, how restrained by the statute de 
dotUs, ib. 

Statute does not extend to copyholds, 137. 

Limitation of in copyholds may pass by common sur- 
render, ib. 

Assurance of will not be affected by subsequent failure of 
issue, ib. 

If made before issue bom, may be made good by rdation, 
if issue be afterwards bom, ib, 

Aliter if no issue be ever had, 138. 

CONDITIONAL LIMITATIONS :— 
When matters of title, and not merely of eouTeyanee, 168, 

l6g. 
If limited after an estate tail, are capable of bdng barred, 
i6g. 

CONSIDERATION :— 
Of conyeyance should be stated in testatum, 369. 
None necessary to the validity of a deed at common law, 

ib. 
Is now ezprened in body of conyeyance, and also indorsed 

thereon, ib. 
At law, acknowledgment of coodusiye, ib, 
Aliter in equity, 270. 
Necessary to raise a use, tt. 
How it should be expressed in the deed, 970, 971 • 
- Inadequacy of, not generally considered a sufficient ground 
for rescinding contract, 31S, 314. 

CONTRACT t— 

Remedies for breach of, 303. 

May be rescinded, ib. 

When time is made the eesenee of, 803— SOS. 

When not, 305, 306. 

Doubtful tf it can be made so by subsequent notice, 805. 

Equity will assist no one in enfordog who has been guilty 

of laches, ib. 
Usual grounds for rescinding on part of purchaser, ib. 
That vendor has not interest he pretended to sell, S06, 807* 
Can only nuke title to part of property sold, 307 — ^300* 
That property is misdescribed, 309, 810. 
Defect in ausntity, 310, 811. 
« Alteration m value of property will afford no ground for 

fescinding, 17, 311, 313. 
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CONTKkCT—aonHrtued, 
Inadequa^ of conaidentdon will not generally afford 

groand for rescinding, 313, 314. 
How right of rescinding may be lost, 314, 315. 

CONVENTIONARY TENANTS :— 
(See Cornwall, Duchy Lands of.) 

CONVEYANCE :— 

Preparation of by vendor's solicitor will constitute the lat- 
ter agent for purchaser, 831. 

Practiou directions for preparing, 241. 

In the absence of stipulation to the contrary, jmrchaser's 
solicitor is entitled to prepare, ib. 

Purchaser may select mode of, 348. . 

In ancient times feoffment most usual form of, ib. 

Wh rarely used after the introduction of aaauranoes by 
way of lease and release, ib. 

Release at common law another mode of, ib. 

Assurances by lease and release, 844. 

fiy release under recent enactments, ib* 

Operation of recent enactment upon, 844, 840. 

By bargain and sale, 347. 

By appointment, 349, 3S0. 

By exchange, 360, 351. 

By disentailing deeds, 251—353. 

Should commence with the date, 864. 

Wrong or impossible date will not inyalidate, 345, 255. 

Takes effect irom time of delirery, and not of date, 354. 
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Order in which they should stand in, 357. 

Who are the necessary parties to, 367 — ^900* 

Recitals in (see Recitals). 

Consideration for should be stated in body of, and also in- 
dorsed thereon, 369. 
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Admittance of one is admittance of all, 133. 
Are often admitted severally, ib. 
May release to each other, to. 
Entry of one considered as the entry of all, ibt 

COPYHOLDS :— 
Pass by surrender and admission, 99* HO* 953* 
Lord cannot refuse to regrant, 99. 
Doubtful how far they can be entailed, ib. 
How affected by juc^ments, 103, 108. 
Not formerly liable for simple contract debts, 102. 
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Might have been taken under a sequestration in tqaity. 

Now liable to judsments, 103. 
Cannot be created at the present day, 106. 
But lord, with consent of homage, may make new gnnts 
of waste lands, tft. 
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Or regrant when the lands escheat to him, 105. 
But regrant must be made in pursuance of the cnstomt 

of the manor, not requisite that estate of lord should be 
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Not subject to incumbrances of the lord, ib. 
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Alienation of, how effected, 110. 
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110,853. 
Equitable estate in may pass without either admittance or 

surrender. 111. 
Power relating to may be ezerdsed without surrender, 

when, ib. 
Lord may be compelled to admit tenant to, 119* 
By tubpmtM in equity, 118, I19. 
By numdatmu at law, 118. 
Effect of surrender of, 113—114. 
Surrender of maybe made in or out of court, 118, 
May be made by attorney, when, 1 IS. 
Presentment of surrender of, how to be made, 114, 117* 
Surrender of will pass no greater estate than copyholder 

himself takes, 11 7, 118. 
Evidence of surrender of, 1 18. 
Of interest of surrenderee in prior to .admittance, ib. 
Practical remarks of admissiona to (see Admission to 

Copyholds). 
Devisee of, no estate until admittance, 181. 
Fine not payable until admission to, 136. 
Declaration of the uses of, 136—134. 
Party to whose use surrender is made should be prediely 

mentioned, 127. 
When uncertainty in description of may be helped, 197, 

188. 
Mistake in name of occupant, or of number of acres, will 

not vitiate surrender 01, 188. 
Surrenders of, by what rules governed, 189* 
Not within Statute of Uses, ISO. 
Propriety of inserting trustees to preserve contingent re* 

mainders in settlements of, 131. 
Unnecessary now, ISI, 133. 

Estates in cannot be limited to commence in futuro, 138. 
Donbted whether a fee upon a fee can be limited in, 138, 

133. 
Who will be entitled where no use is declared, 134* 
Resulting trusts of, how construed, 134, 136* 
Tenant nchtof renewal in, 135, 137. 
Custom of, how supported, 138. 
Estate* tail in, how narredi 138, 146, 





INDEX. 

C0VYE0LD9^^eomimued, 

How deriaed, 146, 150. 

Piatiiietion between and caatomarj fredioldt, 166. 

How dietiiieiiiahable from lands in ancient demeane, 159. 

I>oabtfui wbether liable to Crown debu, 77» 

Court rolls ahoold be inspected to aaeertaia that no docu- 
ments have been omitted in abstraet, S40. 

Legal estate of passes by oitry on court rolls, S53. 

Deed of eorenant shoiidd accompany surrender of, 3^, 
i04. 

How uses of should be declared when included in the 
same conTcyanoe with lands of a different tenure, 994, 

sgo. 

CORNWALL CDUCHY LANDS OF):— 
Holden of assessionable manors, l6l. 
Estates in styled conyentionary tenements, i6. 
Were held under grants renewed eyery seyen years, ib. 
Now made of freehold tenure, l03, 185. 
Claims of Duchy respecting, how barred by Statute of 
. Limitations, 105, 106. 

COSTS :— 
Of procuring concurrence of necessary parties to conyey- 

ance must be borne by vendor, 100. 
Also of petitions to the Court of Chancery, order and 

directions, ib. 
But purchaser must be at other costs of the conyeyance, 

ib. 
In equity, are always discretionary, 349. 
Generally speaking, they will £dl upon the loaing party, 

ibt 
If yendor's bill be dismissed because he cannot make a 

title, he will generally haye to pay tiie whole costs of the 

suit, ib. 
But if purchaser sets up matter of special defence, which 

he fads in preying, he will haye to pay the costs of the 

defence, but not ror taking a reasonable objection to the 

title, ib. 
When equity will not giye costs, 145, 146. 

COUNSEL:— 
Notice to, is notice to the party who employs him, 931. 
But it must relate to the same transaction, <6. 

COURT ROLLS:— 
Entry on, the best eyidence of custom, 104. 
Should be inspected to ascertain that no documents haye 

been left out in the abstract, 240. 
Entry on, necessary to pass legal estate in copyholds, 963, 

COVERTURE :— 
No protection against a fraudulent concealment, 909. 

COVENANTS:— 
Are either express o^ implied, 59. 
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INDBX. 

COVENANTS— oofif»mi«tf. 
Distinction between, 53^66. 
May be restrained by express covenant, 50. 
Express, taken more strictly against the party than 'im- 
plied, 53. 
Psurty disabled from pexforming will be excused, when, 64. 
When not, 54. 55. 
When entered into for keeping premises in repair, lessee 

most rebuild, in case they are burnt down or destroyed, 

55. 
If to pay rent, be must do so under like drcumstanoes, id, 
Equi^ would formerly have relieved against, ib. 
But no such rule now exists, ib. 
When express, lessee will remain liable, notwithstanding 

he may have assigned the property, 5fi. 
Acceptance of rent oy lessor from assignee will not destroy 

original lessee's liability, ib. 
Action for breach of, not maintainable by original lessor 

against an underlessee, ib. 
Binding on the personal representatives, when, ift. 
Of a personal nature determine with the death of the party 

entering into, ib. 
Mortgagee of term of years bound by, when, ib. 
Assignee not bound by, where they relate to things merely 

collateral, ib. 
Nor for breach of incurred previoas to their time, ib. 
Nor after he has assigned over his interest, ib. 
But cannot by assignment defeat a right of action for 

breach incurred during his time, 69. 
What kinds of will run with the land, ib. 
Not to assign without license, does not run with, 6o. 
Is not construed to mean a common and usual covenant, 

ib. 
Granting an underlease, no breach of, when, ib» 
When otherwise, ib. 

Distinction between and conditions or provisos not to as- 
sign, 05. 
Acceptance of rent after notice, waiver of forfeiture for 

breach of, 64, 05. 
Bankrupt, when dischai^d from, 62. 
To renew leases, how construed, 65, 67. 
What usual in assignments, 78. 

Vendor can only be required to enter into qualified, SQO. 
Where vendor claims by descent or under a will, he must 

covenant for his ancestors and testators, ib. 
To produce title-deeds, required when vendor retains them, 

S97,S98. 
Married woman incapable of entering into, S91* 
Husband must enter for wife, when, 99, 29s. 
' ' By trustees, 29^ 
Mortgagees, i6. 
Heirs at law, ib. 
Executon and administraton, tf • 
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IKOBX* 

COVEVANT^-amtinued. 
Of indemnity, vendor entitled to, when, 993, SQS. 
With whom to be entered into, 295, 39s. 

COURTS OP EQUITY :— 

Will relieve where a power of leasing hat been badly exe- 
cuted, 37. 

But not if any fraud ha« been attempted ag^ainst a re- 
n^nder-man, ib. 

Will compel lord to admit copyholder, 99. 

Will alio relieve a purchaser when informally admitted, 
186. 

Wm relieve ag^nst the omission of livery of seisin, SO6. 

Also agunst a defective execution of a power, ib. 

But not against a non-execution, ib. 

Also against dormant incumbrances, d09, 210. 

Will debar mortgagor of his right of redemption, when, 

909. 
Leg^ estate will entitle the purchaser to equitable relief 
and protection, when, 909—216. 

COURT ROLLS :— 

(See Copyholds.) 

CROWN DEBTS :— 

Formerly the Crown had a lien on debtors ' lands, even after 

alienation, I76, 938. 
Law respecting, how altered by recent enactments, ib. 
Trust estates liable to, 177, 178. 
Will not affect purchasers unless duly registered, 901 . 
Search must be made for, when, 287, 238. 

CURTESY :— 
Tenant by considered in same light as tenant for life, 16. 
In copyholds, can only exist by custom, 102. 
Practical observations respecting, ib. 
Is an incumbrance which forms matter of title, and not 
simply of conveyance, 171 . 

CUSTOM :— 
Of manor important in copyhold titles, 103. 
In order to be good, must have existed time out of memory, 

ib. 
Must be reasonable, ib. 
Compulsory, ib. 

Not mconsistent with another custom, ib. 
If bad in part, void for the whole, ib. 
What wiU be sufficient proof of, ib. 
Proof of, except of lands in gavelkind and borough Eng« 

lish, rests with him who alleges it, 104. 
In copyholds, best evidence of is the court rolls, ib. 
One undisturbed aet wiU not create, ib, 
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INDEX. 

CVSTOM— continued. 

If doubted, queition may be decided by a jury, 104. 

By consent, Court of Equity will order a rdference respect- 
ing, to the liaster, 105. 

Of one manor no evidence to explain the customs of an- 
other, ib. 

Ancient writings, how far evidence of, ib. 

Must have existed from time immemorial, ib. 

Lord cannot exceed limits prescribed by, 106. 

Will warrant him in granting for a lesser though not a 
greater estate, 106, 107. 

To grant for life will not authorize a grant to a woman 
during widowhood, 107. 

Will guide the course of descent, 107, 110. 

Where it prescribes a course different from the common 
law, will be construed strictly, 108 — 110. 

CUSTOMARY FREEHOLDS :— 

How distinguishable from copyholds, 158, 159. 

Except when varied by custom, are subject to the general 
law of copyholds, 158. 

Sometimes pass by deed and admittance without sur- 
render, ib. 

Freehold always remains in the lord, ib. 

Still so far partake of a freehold nature as to fiftll within the 
Statute of Frauds, 158, 159. 

CUSTOMARY LANDS OF THE DUCHY OF CORN- 
WALL ;— 
Holden under a charter granted by Edward III. 161. 
Estates in, styled conventionary tenements, ib. 
Were held under grants made, and renewed once in seven 

years, ib. 
Disputes htiving arisen respecting, commissioners were 

appointed to ascertain the respective rights of parties, 

161—166. 
Award of commissioners declared to be conclusive, 161, 

162. 
After such award, lands to be held in free and common 

socage, 164. 
Mines m, declared to belong to the Duke of Cornwall, l65. 
Claims of, respecting, to be barred at the end of sixty years, 

166, 166. 

DAMAGES :— 

Liquidated, may be recovered, when, 3 16. 

What may be recovered by a purchaser where vendor 
refuses to fulfil the contract, 327. 

Expenses of investigating title, searching for incum- 
brances, and comparing abstract with title-deeds, ib. 

Also interest on purchase-money, if it has lain unproduc- 
tive, ib. 

To recover special, for investigating tide, plaintiff may lay 
them as such, ib, 
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INDEX. 

DAMAGES— continued. 

Cannot recover them under a eonnt for monej bad and 
received, 827' 

Nor, it seems, under a count for money paid-, ib. 

Cannot recover any for costs incurred previously to enter- 
ing into contract, ib. 

Nor for fancied goodness of the bargain, 398. 

DATE :— 
Conveyance should commence with, 254. 
Want of will not invalidate assurance, ib. 
Or an impossible one, as 30th February, ib. 
Or there is a mistake by giving prioritf to wrong instru- 
ment, 295. 

DEBTS :— 

Charged on real estate incumbrances, 181 — 184. 

Purchaser when exempted from seeing them discharged, 
181—188, 185. 

When not, 182. 

Purchaser not bound to see them diMharged in the case of 
a sale of leasehold property, ib. 

Distinction between charges for payment of and of lega- 
cies, 183, 184. 

Of ancestor or testator not binding on purchaser from 
heir or devisee, when, 184. 

DECLARATION :— 
Substituted for oaths to prove identity of pttcels, 230. 

DECREES :— 
Will have the same operation on lands as judgments, 181, 

218. 
Formerly only Innding on the parties, 218. 
But strangers were bound by, who had notice, 218, 219. 
Registration of, not of itself notice of, 218. 

DEED :— 

Ought to be compared with abstract before the latter is 
submitted to counsel, 229. 

Notice of, which recites another deed, constructive notice 
of such latter deed, 215, 2l6. 

Possession of, when suffldenc to affect purchaser with no- 
tice, 217. 

Expenses of production must be borne by vendor, when, 
227. 

How parties to should be described, 257. 

Order in which they should be placed, ib. 

Grant of, not necessary unless vendor retains part of the 
lands to which they relate, 281. 

Or has entered into covenants for their production, ib. 

When retained by vendor, he usually enters into covmant 
for their production, 282. 

Unless otherwise stipulated for, bound to furnish pur- 
chaser with attested copies, 283. 
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IKPCX. 

DOCUMENTS-<MlJMf«rf. 
DtMB BoC extend to icconis, waA tm iiies and leoofvexies. 

Or Willi of roa «ta«c, «ft. 

Expeiue of production of must be borne by vendor, SS7* 
928. 

DORMANT INCUMBRANCES:— 
Equi^ will rdiere against, when, S09i SIO. 

DOWER:— 

Tenant by, liable to impeacbment of waste, 10. 

Estate pur autre trie not subject to, SO. 

Rigbt to affords a fatal objection to title, 171. 

Purchaser, eren with notice of, may protect himself 
against hj obtaining the legal estate, when, Sll. 

But to obtam this protection, the legal estate must be ac- 
tually assigned, SIS. 

May be barred by simple declaration, when, 289. 

How uses to bar should be penned, 284 — isg, 

DOWER TRUSTEE :— 
Not a necessary party to a conveyance, 258. 

DRAUGHT :— 
Purchaser's solicitor entitled to prepare, 241. 
Should forward fur copy of to vendor's solicitor, tft. 
If latter approves of it, may be then engrossed, tft. 
If any alterations are made in, solicitor should shew how 

they affect his client's interests, ib. 
If alterations are made in, however trivial, deeds should 

not be engrossed without acquainting other party, 242. 

DROPPING OF LIVES :— 
Pending contract will afford no ground for annulling sale, 

17. 18. 
Or for an abatement of price, ib. 
Fact of, unnoticed in conditions of sale, will afford a defence 

to an action for non-performance of agreement, 321, 

322. 

ENFRANCHISEMENT :— 
Of a copyholder will bar a copyhold entail, 142. 

ENROLMENT :— 
Necessary to the validity of disentailing deeds, 23/' 
Must be ascertained that this has been duly done, id. 
Also that time for has not expired, ib. 
Expense of must be borne by vendor, 253. 

ENTRY :— 
May be made in person, or by another party, 231. 
Of one joint tenant or coparcener, the. entry of all, ib, 

EQUITY :— 
(See Courts of Equity.) 
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INDEX. 

ESTATE FOR LIFE :— 
Confen a freehold, 2. 

Same person may be tenant for, and ahopur autre vie, ib. 
Estate pur autre vie will merge in, when, t6. 
When not, ib. 
m'*' Practical suggestions for investigating titles of, 3 . 

Can only pass by the same modes of assurance as are re- 
quisite to convey the inheritance, 2. 
Will arise by implication, when, 2, 5, 6, 7. 
. > • May also result, 3, 7, 9. 

Would only have passed under a simple description of the 
property in a will, 4. 
« Wnat acts will cause a forfeiture of, 12, 13. 

s 

ESTATE TAIL :— 
' Of the several modes of assurance adapted for that pur- 

- - pose, 138—142. 

»^ In copyholds, how formerly barrable, 138. 

How equitable in copyholds might have been barred, 140. 

Fine levied in Common Pleas had no operation on, 142. 

In copyholds, how now barrable, 144. 

Of bankrupt copyholders, how barred, 144—146. 

ESTATES PUB AUTRE VIE :— 

Considered as an estate of freehold, 2. 

Will merge in an estate for a man's own life, 2, 3. 

Can only be transferred by modes of assurance adapted to 
estates of inheritance, 3. 

How it may arise, 9. 

How transmissible, 10, 11. 

When it will devolve upon the real, and when upon per- 
sonal representatives, ib. 

Not desirable under Statute of Wills, 10. 

How so rendered by Statute of Frauds, ib. 

How chargeable in the hands of heir as special occupant , 

When transmissible to executors, ift. 

Operation of stat. 14 Geo. 2 upon, 11 • 

When distributable as personalty, ib. 

Will now pass under a gener^ devise of real estates, ib. 

Existence of lives should be ascertained, when, 16, 17* 

Not liable to dower or courtesy, 20. 

ESTATES FOR YEARS :— 
(See Leases.) 

ESTATES DURING WIDOWHOOD :— 
Construed as estates for life, 4. 

ESTOPPEL :— 

All parties to an indenture will be bound by, 256. 
But a deed-poll will be binding by only on the party 
making it, 4. 
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IMOBX. 

EXCHANGE ;— 
Aminnoet by way of, bow efleeted, 950. 
Formerly niaed an implied warrant, 351 . 
Alterations in tbe law of, effected by recent enactments, 

250, S51. 
A mode of asraranoe not often now resorted to, S51. 
Now effected by mutual releases, ib. 

EXECUTORS ;— 
Take as special occupants, when, 10, II. 
Bent cannot be reserved to, in the case of fireehold estates, 
50. 

Bound by covenants of their testator, when, 56. 

May be sued as assignees, when, ib. 

When their interest will be transmissible, 87, 90. 

To raider it so, they must prove the will, ib. 

Property taken in that character not subject to forfeiture, 

when, 89. 
Interest of unaffected by bankruptcy, ib. 
P roperty of not transferred by marriase, ib. 
What acts wUI amount to an assent of, 90—93. 
May be made by parol, 90. 
May be implied, when, ib. 
Assent of one of equal force as of all, t6. 
If once given, cannot afterwards be retracted, ga. 
Have an absolute power over term of years, ib. 
In cases of sales by purchaser, not bound to see to the 

application of purchase-money, ib. 

EXECUTORY DEVISES :— 
Are incumbrances which are matter of title, and not of 

convevanoe, 168, 169. 
Cannot be barred by fiftt taker, 169. 

EXPENSES :— 
Of investigatinff title, which proves bad, must be borne 

by vendor, 2So. 
Of the production of deeds not in vendor's possession 

must be borne by him, 837. 
Also of attested copies, ib. 
Also of journeys, t'o. 
Not those of journeys unnecessarily incurred, t*. 

FEOFFMENT :— 
In ancient times the usual mode of conveyance, 242. 
Would formerlv have cleared all disseisins, ib. 
Have turned all other estates into mere rights, ib. 
Alterations in the law effected by recent enactments, ib. 
Not often used as modem assurances, ib. 
Will not now operate as a tortious mode of conrevance. 
242, 243. ' 

Same stamp-duty charged on as if lease for a year were 
employed, ib, ' 
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GRANT:— 
All eorpofeal bereditamenta now dedarcd to lie in, 244. 
Deed of now suffleient to pass all ertatee of ioherltanee, 

944, 345. 
But stamp-du^, as for lease for a year, vill attadi, 345. 
Raises no implied warranty now, ^. 
l^iif tees cannot refuse to convey by it, 97S, 378. 

GRANTING CLAUSE ;— 

Parties in must convey and take according to tbeir inter- 
ests, 271, 373. 

Wben parties take by way of me or trust, releasee to uses, 
or trustee only, should be named in, S^3, 374. 

Where the fee is to pass, words of limitation should be 
annexed to the grant, 274. 

If omitted, may be supplied in the habendmmi ib» 

HABENDUBI :— 
Office of to limit the estate, 374, 283. 
Effect of words of limitation omitted in prenuses may be 

supplied in, 274. 
How estate should be limited in, when purchaser is one of 

the conveying parties, ib. 
Operative words of, 283. 
words of limitation should be inserted where a greater 

estate than for life is intended to pass, ib. 
Should be omitted in certain instrumente, 289, 290. 

HEIR:— 
Words tending to disinherit, incapable of enlai^ng terms 

of previous devise to other parties, 6. 
Purchaser from, whether bound by debts of anceator, 184. 
Not bound to perfect an imperfect assurance made by his 

ancestor, when, 207. 
But if he does so, he will be bound by it, ib. 
When title is derived through, seisin must be shewn, 

330. 

HEIRS :— 
What terms will supply the word so as to pass the inhe- 
ritance, 180, 131. 

HUSBAND :— 
Goods which wife takes as executrix do not vest in him, 

89. 
Is entitled to administer in her right, 90. 
Liable in case his wife misi^plies Ainds which she takes 

as executrix, ib, 

IGNORANCE :— 
Of a party's rights who executes a eonvqrance will not 
be allowed to prejudice a bond fide purchase, 307. 
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INDEX* 

IMPLICATION :— 
When an estate for life will ariaeby, 5. 
How Boeh may be lebatted, 5, 0. 
Doctrine of eatates ariain^ by only extenda to wills, 0. 
An estate cannot ariae by in a sorrender of copyholds, 188, 
189. 

INCUMBRANCES :— 
Of the.varioas kinds of, I67. 
What are matters of title and what of conveyance, 107, 

189, 174, 17«. 194. 
Of eqoiUble protection against, 107, l09. 174, 175—194. 
If vendor is unable to disoiarge, will prove a fatal objection 

to the title, 1O8, 169. 
Which are mere matters of conveyance, however large in 

amount, no objection to title, 175— 194. 
Mortgages now only considered as matters of conveyance, 

175, 176. 
Also judgments, 180. 

Statutes and reeogniiancea considered as, ib, 
Aiuo Us pendent, 181. 
Also debts charged on real estates, 186. 
Legal estate outstanding so considered, 1 87. 
Protection against at law, 306. 
Dormant, equity will relieve against, when, 209, 318. 
Of the search for, 389, 233. 
Duty of purchaser's solicitor respecting, 232. 
He should also ask of vendor's if there are anv, ib. 
If latter denies that there are, he renders himself per- 

spnally responsible, if there be such, 233. 
Vendor is bound to discharge all bdbre he can call on pur- 

chaser to accept conveyance, 233, 230. 9 

If such that tide cannot be completed, vendor must pay the 

costs, 230. 
Search for may be postponed until immediately before 

execution of conveyance, when, 233. 
Vendor not bound to discharge those diMovered after exe- 
cution of conveyance, unless covenanta are ample 

enough to include them, 230. 
Or the vendor has been gfuilty of fraud in concealing it, 

237* 

INDEMNITY:— ^ 

Purchaser cannot be compelled to accept title with, 240« 
Nor vendor to give, ib» 

But may be given if parties both agpree to it, ib. 
Vendor of equity of redemption entitled to, 292. 
Also assignor of a term, 290. 

INDENTURE — 
Formerly both parts were written on same parchment, and 

cut through m a waving line, 255, 260. 
Present practice only to indent the deed, ib. 
May be done at any time, ib. 
But could not operate as such until indented, ib, 
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INDEX. 

INDENTURE— tfonfinw«<f. 
A more powerful instrument than a deed-poll, 255, 256. 
Necessity of indenting abolished by recent enactments, 
. 256, 257. 

INFANCY :— 
No excuse for fraud, 208. 

INFANT :— 
Leg^ estate rested in, no objection to title, when, 187. 
Trustee or mortgagee how empowered to convey, 190, 193. 

INJUNCTION :— 

Equity will graiit, to restrain waste, 14, 15. 

To prevent tenant for life from cutting down ornamental 
timber, ib. 

But not other timber, if done in a hosbandlike manner, 15. 

Will be granted to restrain the opening of mines, &c. 
when, l6. 

Also to restrain the palling down houses, ib. 

To restrain pretended purchaser in possession &om com- 
mitting waste, 335. 

But before granting, Court will put vendor upon proper 
terms, id, 

INSOLVENCY:— 
A fatal objection to a title, when, 171. 

INSOLVENT COURT:— 
Should be searched, when, 238, 239. 

ISSUE :— 

iVhen the terms dying without will be construed to refer 
to the deaUi of the party, 81. 

Distinction in the construction, when applicable to free- 
hold or to diattel property, ib, 

JOINT TENANTS :— 
Admission of one to copyholds an admission of all, 121. 
If one die or release to nis companions, no new admittance 

necessary, ib. 
Entry of one is considered as the entry of all, 231 . 

JOINTURES :— 
Matters of title, and not merely of eonveyance, l68, 171. 

JOURNEYS :— 

To inspect deeds not in vendor's possessicm mnstbe borne 
by him, 227. 

But not of purchaser's solicitor to compare deeds in ven- 
dor's possession with abstract, 228. 

To inspect docnmento in London will not by country so- 
licitor, ib. 

But expenses of will be allowed where doeomenta are in 
different parts of the country, ib, 
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INPIX. 

JUDGMENTS :— 

Copyholcb fonnerly onaffiBeted by, 103, 178. 

But are now liable to, 103. 

Pormerly no more than a nmeral lien on the lands, 178. 

An undivided moiety omy could have been extended 
under, ib. 

Now made an actual charge, ib. 

The whole landa may be now extended under, ib. 

Will include copyholda, ib, 

Alto trust estates, 179. 

Although duly registered, not to be binding beyond five 
years, ib. 

On tenant in tail, how far binding, 180, 334. 

Not binding on purchasers unless duly legistered, 301, 334. 

Execution of power of appointment would have over- 
reached, when, 310. 

Acquisition of legal estate, how fsr a protection against, 
300, 310. 

Purchaser with notice not entitled to equitable protection 
against, ib. 

Act of docketing no constructive notice of, 318. 

Aliter if the party has actual notice <tf it, ib. 

Of the search for, 333—337. 

Attended with less trouble than formerly, 333. 

Facilities afforded in the search of by zecent enactments, 

335. 

Purchaser's solicitor can rarely dispense searching for 

with safety, 330. 
If his client be prejudiced by his neglecting to do so, he 

will be personally liable, ib. 

LACHES:— 
Equity will asaist no ona who has been guilty of, 305. 

LAND-TAX :— 
Defects in sales for the redemption of, how remedied, 

107—300. 
Assessments evidence of seisin and indentity of parcels, 

330. 

LEASE :— 
Should be ascertained to be valid, when, 31. 
Boot or origin of title in, ib. 

Should contain a sufficient description of the property, ib. 
Should be ascertained that it contain no burdensome 

covenants, ib. 
Voidable, how far personally binding, 38. 
When renewed, it must be ascertamed that former has 

been duly surrendered, 33, 71* 
- Previously to Statute of Frauds, might have been made 

by parol, 40. 
Now only ^ood for terms not exceeding three yean from 

the makmg, ib, 
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LEASE— eofUtnuetf. 
When an inttnunent, pnrporting to be, will only operate 

as an agreement for, 4S. 
Recent enaetmenta reipeeting, not perfected until entry, 

when, 48, 49. 
Of tenant right of renewal, 65 — 70. 
Copyholder cannot grant without license from the lord, 

103. 
How far an incumbrance, 170. 
In some cases a subject for compensation, ib. 
When not, ib. 
Possession under by tenant, eonstractlve notice of, when, 

216. 



LEASE AND RELEASE :— 
Conveyance by introduced by Statute of Uses, 242 — 244. 
Both instruments operate but as one assurance, 244. 



LEASE FOR A YEAR :— 
(See Bargain and Sale.) 



LEASES UNDER POWERS :— 

flow far validity of will depend upon a due ezerdse of the 
power, 25. 

As to those granted by tenant in tail, 25—28. 

Voidable, how far personally binding on grantor, 28. 

Under ordinary powers, must be made in strict pursuance 
of them, 28, 37. 

For life, or years, how construed, 28 — 31. 

Voidable at law, when granted fot a longer term than 
power prescribes, 29. 

Only voia in equity as to excess, ib. 

But not where they contain stipulations or covenants un- 
warranted by the power, 29, 30. 

Time at which reserved rent in must be made payable, 34, 
35. 

Provisos for re-entry in, 35. 

That lessee shall execute a counterpart, a common stipula- 
tion in, S6. 

Equitable relief in ease of defective executions of, 87» 

Operation of Statute of Frauds upon, 41. 

Distinction between leases and agreements for, 40—- 45. 

Recent enactments respecting, ib. 

Must have a certain beginning and certain ending, ib» 

May be made to cease or revive, when, 46, 46. 

When void for uncertainty, 46 — 48. 

Not perfected until entry, when, 48. 

Assignees of bankrupts will be compelled to elect whether 
they will accept or not, 63, 64. 

What acts will be construed as an acceptance of, ib. 

Pass by assignment, 263* 
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LEGACIES:— 

Charged on real estate an incnmbranee, 108. 

A matter of conveyance, and not of title, l68 — ]83t 

Distinction between charges for payment of debts and le- 
gacies, and charges for the latter only, 183, 184. 

Payment of, how far evidence of payment of debts, 184. 

Purchaser should ascertain that they have been dis- 
charged, 186, 186. 

When purchaser is exonerated from seeing his purchase- 
money applied in discharge of, ib, 

LEGAL ESTATE :— 
Outstanding, an incumbrance, which is merely matter of 

conveyance, and not of title, 187* 
Also when outstanding in an infant, ib. 
How far a protection to purchasers, 209» 210. 
Alterations in the law respecting effected by recent enact* 
ments, 210, 211. 

LESSEE :— 
All persons capable of becoming purchasers may be, 39. 
Alien cannot be, 39, 40. 

LESSOR'S TITLE :— 

Will require investigation, when, 83. 

Vendor can compel a specific performance without shew- 
ing when, ib. 

Unless purchaser was aware of vendor's inability to do so 
when he entered into the contract, 93. 

Or there is a stipulation that purchaser shall not require 
it, ib. , 

Rule respecting does not affbct bishops' leases, 24, 25. 

LICENSE :— 
To assign, if once given, will discharge the condition for 

ever, dl. 
Unless restricted to some particular mode of disposition, 

LIEN :— 
Of vendor on the property sold for his unpaid purchase- 
money, 186. 
Will affect a sub-purchaser who buys with notice of, ib. 
AlUer if he has no notice, 187. 

LIQUIDATED DAMAGES:— 
May be recovered in action of debt when stipulated to be 
paid for breach of contract, 316. 

LIS PENDENS:— 
Was supposed constructive notice of that fact, 181. 
Now purchasers are unaffected by, unless it be duly re- 
gistered, 181, 201, 238. 
Should be searched for, when, 238. 
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LIVES :— 
Where estates depend upon, they mut be shewn to be in 

existence, 3. 
LoM by dropping of between contract and conveyance 

must be borne by purchaser, 17* 
Bnactments respecting endence of existence of, 18, 19* 

LOSSES :— 
Incurred on the property between contract and convey- 
ance must be borne by purchaser, when, 17» 18. 

LOST DEEDS :— 

Will not afford ground for resdnding contract, if vendor 
can produce copies, when, 938, SSQ. 

MERGER :— 
Of estates pur autre vie in estates for, when incurred, 2, 3. 
Must be ascertained that lessee for years has done no act 

to cause, 21. 
Of years in years, 73, 78> 
Intermediate estate will prevent, when, 73> 74. 
Will be presumed, when, 93, 94> 

MINES:— 
Discovered snbsecittent to contract will not entitle vendor 

to increased price, 1 7- 
Tenant for life may be restrained from opening, when, 16, 

36, 66. 
But not from working those already in course of work, 1 6 

—36. 

MISDESCRIPTON :— 
When sufficient to enable purchaser to rescind contract, 

308,311. 
Defence to an action against purchaser, 321. 

MISTAKE :— 
On legal construction of an instrument, insufficient to 
dbcharge purchaser from legal effects of notice of such 
instrument, 207* 

MONEY HAD AND RECEIVED :— 
For deposit will lie, when, 31 6, 328. 
Action for, usually adopted for the purpose of recovering 

back deposit, 328. 
To support action for^ plaintiff must prove : — 

1. Contract, 

2. Payment of money, 

3. Breach on part of defendant, ib. 

Plaintiff may recover in this form of action, although he 
fail in proving written agreement, ib. 
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MORTGAGE :— 
Fonnerly oonaidered to fonn matter of title, 175. 
Now settled to be mere matter of eonreyance, ib. 
Purchaser bound to indemnify vendor against, when, 240, 

241. 

How deed should be framed when part of purchase-money 
is allowed to remain upon, 298. 

MORTGAGEE :— 
Cannot grant leases, 38. 
Of leaswolds bound by the eorenants, 58. 
AlUer if he takes an underlease, ib. 
Leases renewed by will enure also for benefit of equity of 
redemption, 70. 

MORTGAGOR :— 
Cannot grant leases, when, 38. 

But such leases will be binding as between him and his 
lessee, sg. 

NOTICE :— 
Purchaser for valuable consideration without, entitled to 

equitable protection against incumbrances, 209—222. 
Aliter when he has, 210, 211. 
Will not debar a purchaser firom proteetion against dower, 

211. 
What will ,be deemed sufficient to debar a purchaser from 

equitable protection, 215—222. 
May be either positive or constructive, 215. 
Knowledge of a lease constructive notice of its contents, 

ib. 
Of a deed which recites another deed, constructive notice 

of such latter deed, 216, 210. 
Whatever is sufficient to put a party upon inquiry is suffi- 
cient in equity, 21 6. 
Mere fact of possession of title-deeds, unaccompanied 

with other circumstances, sufficient to affect a purchaser 

with, 217. 
What acte and circumstances will amount to, 218* 
Public Act of Parliament so considered, ib, 
Aliter of a private Act, i6. 
Lis pendens formerly considered as, ib. 
To be so now, must be duly registered, ib. 
Decrees not formerly considered as, when, ib. 
Nor docketing of judgments, 218, 219. 
Parties having notice of, will be bound by, when, 219* 
Act of, or fiat in bankruptcy, is not, ib. 
Nor the registration of a deed in a register county, ib. 
To iMsent, eoimsel, or attorney, notice to principal, 220— 

222. 
Must be in the same transaction, when, 221. 
To a purchaser will not affec| a sub-purchaser who has no 

such notice, 222. 
Occupation, how far of terms of tenaney, 229* 
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OCCUPANT (SPECIAL) :— 
When heir will be, 10, 11. 
When pcnonal repreaeotatiTea, tt, 

OCCUPATION :— , 

How fiw notice of tennt of teiumej, 23g. 
Evidence of iciun, 230, 231, 

PARCELS :— 
It most Appear that they are the same as those compriaed 

in fonner deeds, when, 76. 
[How to be described in conveyance, 275 — ^290.] 
What will be evidence of seisin and identity of, 230. 
How they ought to be set out in conveyance, 275 — 280. 
At law no more of will pass than are described, 275. 
Error in description of may be rectified in equity, when, 

275, 276. 
Equity respecting attaches only as between vendor and 

vendee, 276. 
Description of should correspond with fonner deeds, ii. 
But not where property has been subdirided, ib. 
How to be described, where distinct are held under differ- 

ent titles, 277— 279< 
How usually set out in appointments and assignments, 

279. 
How those which are not intended to pass should be ex- 
cluded, 280, 281. 

PARTIES TO CONVEYANCE :— 
To deed, how to be described, 257. 
Order in which they should be placed, ib. 
Who are the necessary, 257 — 200. 

Persons sometimes made, whose concurrence is not abso- 
lutely necessary, 268. 
Dower trustees need not be made, ib. 
Cettui que trust must be made, when, ib. 
Executor must be when vendor dies poiding contract, S5p. 
Also heir-at-law, ib. 
Bankrupts must be , when, ib. 
Person whose consent is necessary must be made, ih. 
How far estopped b]r recitals, 200, 269. 
Must convey according to their interests, 209. 
To what conveyance would be made, 273, 274. 

PERSONAL REPRESENTATIVES :-* 
How far bound by the covenants of their testator or intes- 
tate, 50, 57. 

POOR-RATES :— 
Evidence of seisin and identity of parcels, 230. 

PORTIONS :— 

Charged on real estate matter of conveyance only, 106. 

Release of should be shewC 180. 

Will be baned at the end of 30 years, when, ib» 
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POWER :— 
Inatrament ereatiag should be inspected, 12. 
It should also be ascertaiaed that tenns of have been duly 

com)>lied with, ib. 
Of leasing, how constraed (see Leases under Powers). 
When considered as an incumbrance, and when not, 171 — 

174. 
Distinction between the various kinds, 172— 174* 
Collateral, 172. 
Appendant, ib. 
In g^ross, ib. 
Appendant and in gross maj sometimea be vested in the 

same party, 173, 174. 
All estates it cannot overreach are incumbrances which are 

matter of title, 174. 
Equity will relieve against defective execution of, 206. 
But not against a non-execution, ib. 
Execution of overreaches ju(^;ments, when, 210. 
When not, ib. 
Alterations in the law in this respect by recent enactments, 

211. 
How to be recited, 261— 262. 

PRESENTMENT:— 
Of surrender of copjjrholds, how and when to be made, 1 14. 
Must correspond with surrender, 115, 11 6. 
May be amended, when, 1 16, II 7. 

PROBATE :— 

Questions frequently arise upon validity of, 83. 

Sometimes obtained in courts not having competent juris- 
diction, 83—87. 

Must be taken out in the court that has jurisdiction over 
the assets of the testator, 84. 

When a prerogative one will be requisite, ib. 

Defect in, how cured, 85, 86, 87. 

PROTECTOR :— 

Refusal of the consent to disposition by tenant in tail, a 
fatal objection to the title, 169. 

Consent of cannot be enforced, 170. 

Nor right to give it restrained, ib. 

May consent without departing with his estate, ib. 

How consent of should be expressed in disentailing assur- 
ance, 301. 

PURCHASE :— 
Plea of, how to be conducted, 213, 215. 
Must be done by plea, and not by answer, 213. 
If attempted by answer, party will be bound to answer 

fully, 213, 214. 
Plea of should state purchase' according to the ftusts, 214. 
That purchase-money was actually paid, <6» 
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P (JRCHASE— CM^iiMMtf. 
If merelj stated that pmchaie money ia Mcnnd, It will be 

iiirafl«lent, SU. 
Plea of will not be bad merely becaoM it ahevs purehaae- 

money inadeqnato to the valne of the property, ib, 
H lut deny notiee of plaintiff's title, iA . 

PURCHASER:— 
Of heir or devisee not bOvnd by specialty debts of ancestor 
- or testator, 184. 
For valuable consideration entitled to equitable protection, 

when, 209—216. 
Will be protected by an ontetanding legal estate, when, 

209,211. 
How affected by notiee, 2Q9> 222. 
Even with notice may protect himself against dower, 

211. 
To avul himself of equitable protection, mnat do so by 

plea, 213. 
How property shonid be limited when he is a conveying 

partv, 274. 
Remedies for breach of contract, 824. 
Special action on the contract, ib. 
Requisites to maintain, 324, 328. 

QUIETUS :— 
Formerly necessary where vendor was indebted to the 

Crown, 177, 238. 
Writing under hands of Commissioners of Treasury now 

sufficient, ib* 

RECEIPT:— 
Of trustees, when a sufficient discharge to pnrehaaers, 181, 
184. 

RECITALS :— 
How to be framed, 26o. 
Of powers, how to be inserted, 261. 
Order in which they should be inserted, 263, 264. 
How parties should be described in, 264, 265. 
Sometimes inserted to identify parcels, 265, s66. 
How framed in assignment of leaseholds, 266. 
No estoppel except as between parties, 267. 
Of lease tor year, operation of, ib. 

RECOVERY:— 
Defects in, how remedied, 202, 206. 
Recent enactmento respecting, 206. 

REDDENDUM :— 
Ineffectual, unless accurately penned, when, 50—52. 
Cannot be made to strangers, ib. 
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RE-ENTRY (POWER OF) :— 
Uraal stipulation under leating powen, 36. 

REGISTRATION :— 
Required in certain oonnties under Acts of Parliament, 

203. 
Of a deed will not be deemed constractiTe notice to a aub- 

sequent purcbaser, 210. 
Should be seen that this has been duly done, 227. 
Offices ci should be searched where tiie lands lie in a 

register county, 239. 

RELEASE :— 
At common law, what, 242. 
Would not operate unlessreleaaee was in actual possession, 

Various kinds of, ib. 

Rendered as effectual as lease and release, 244. 

Reference to lease for year in, now dispensed with, ib, 

REMAINDER : 
Equity will not relieve an ezeention of a leasing power, 37. 
Will be bound by judgments, when, 180. 
Parties taking by way of, not mentioned in premises of a 
deed, 273. 

RENEWAL (TENANT-RIGHT OF) :— 
Established right to should be shewn, 22, 66. 
May be limited or perpetual, 66. 
Fresh lease granted under, liable to the same incidents as 

the former one, 65 — 69. 
How it may be lost, 67-- 69. 

By mort^;agee will enure also for benefit of equity of re- 
demption, 70. 
Persons interested in, how bound to contribute to, 70, 71 • 
Under ecclesiastical bodies, 71 > 73. 
May be subject to strict settlement, 78, 79* 
In copyhi^OB can only be supported by immemorial usage, 

136—137. 

Practical observations respecting, ib. 

RENEWED LEASES: — 

Should be ascertained that surrenders have been duly 
made previous to granting, 22. 

Subse(iuent to ori^al grant, lessor's title should be in- 
vestigated, tft. 

Title to, how shewn, 22, 66—79* 136—137. 

RENT :— 
Must be ascertained that it does not ocoeed specified 

amount, when, 21. 
How reserved in leases by tenant in tail under stat. 32 

Hen. 8, 26, 27* 
What will be considered as the best, 33, 34. 
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RENT— eoii<tf»tt«(. 

Criterion for arriving ftt, 34. , , , . 

Time at which the render must be made under leasing 
powers, 34, 36. 

PlTOTiM) for re-entiT in default of payment, 35. 

Cannot be reserved to a stranger, 50. , ^ . . . 

If reserved simply to lessor, will enure only during hu 
lifetime, ib. 

So if limited to lessor or his heir, ib. 

Also to him and his executors, in the case of freehold 
estate, t6. , , 

Or to him and his heirs, in the ease of a chattel interest, 
51. 

Should be made payable during the term, 50, 61. 

If ay be made or to cease at some future period, 51. 

If no reversion be left in the lessor, rent will go to his per- 
sonal representatives, 52. 

May be nuide to commence or detormine on a givm event. 

Under demise by tenant in tail, will descend on heir in 
tail, when, ib. 

Will go to heir ex parte matemdj when, ib. 

Of lands in gavelkind, or borough EngUsh, will be trans- 
missible according to the reversion, ib. 

Receipt of, evidence of seisin, 931. 

Seisin, what will be suiBcient evidence of, 330, 231. 

REPAIRS :— 
(See Covenant.) 

RESULTING TRUSTS :— 

(See Trusts.) 

RESULTING USES:— 

(See Uses.) 

SHELLEY'S CASE :— 
Rule in applicable to copyholds, 110, 130, l6lt 

SLANDER OF TITLE :— 

Vendor's remedies in case of, 3l6, 323. 

Requisites to support action for, 223. 

Plaintiff must prove words spoken and consequential in- 
jury sustained, ib. 

Damage sustained forms gist of action, ib. 

Malice, either express or implied, must be proved, ib. 

Party making an unfounded claim on the property will 
not be so construed, 323, 324. 

SOLICITOR :— 
Notice to, notice to client, 221. 
But it must be in the same transaction, ib. 
Purchasers, on receiving back abstract from eomsel, 
should give early notice to vendor's atdicitor, 293. 
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SOhlClTOBr— continued. 

Should also forward him objeetioBs or requisitioiu, if any, 
9S3. 

Vendor's, before he nodertakea to comply with requisi- 
tions, should ask if these are the only ones required, ib. 

Practical advantages of comparing abstract with title- 
deeds before submitting it to counsel, ib. 

Vendor's, how he should proceed when objeetions are 
taken to the title, 226. 

Where title-deeds are in London, country solicitor should 
instruct his town agent to inspect deeds there, 2S8. 

Pnrehaser's should ask of vendor's if there are any incum- 
brances, 332. 

If the latter replies in the negative, he will be personally 
liable if there be such, ib. 

Purchaser's should search for judgments, when, SS6. 

Is entitled to prepare purchase-deed, 241 . 

Should forward curaught to vendw's, ib, 

SPECIAL OCCUPANT:— 

(See estates pur autre me.) 

SPECIFIC PERFORMANCE :— 
Jurisdiction of equity in enforcing, of very ancient date, 

331. 
Is now as much a matter of course to decree as to give 

damages at law, 832. 
Bill for, how framed, 334, 335. 
By vendor, ib. • 

By purchaser, 335, 336. 
Requisites to support bill for, 336—340. 
Agn^sement must be a valid one, 336. 
Must be certain and fair in all its parts, ib. 
Usual grounds of defence to a bill for, 321 . 
Must be capable of being performed, ib. 

STATUTES :— 

Westm. 2 (EntaiU\ 137. 

6 Ed. l,c. 5 (Waste), 14. 
13 Ed. 1, Stat. 3 (Judgments), 179. 
27 Hen. 8 (Uses), 4, 48. 
32 Hen. 8 (Wilis), 10. 
34 Hen. 8 (WiUs)t 10, 46. 
13 Elic. c. 4 (Crown debts), 178. 
13 Elis. c. 7 (Bankrupts), 200. 
87 Elis. c. 4 (Fraudulent conveyances), 196, 1 97. ' 
43 Elis. c. 3 (Charitable uses), 196. 
21 Jac. 1, c. 19 (Bankrupts), 200. 
18 Car. 2, c. 6 (Estates pur autre vie), 18. 
29 Car. 2, c. 3 (Statute 0/ Frauds), 10, 41, 42, 146. 
29 Car. 2, c. 7 (Lord*s day), 264. 
29 Car. 2, c. 18 (Enrolment of recognizances), 180. 

3 & 4 Wm. & Mary, c. 14 (Assets), 184. 

2 & 3 Anne, c. 4 (Registration), 202. 
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IMOBX* 

SURRENDER OF TERMS OF TEARS:— 
Should be Mcertained that lenee has done no act to 

amount to, when, 21. 
Must be aeen that this has been duly done where leaeea 

have been renewed, <6. 
Will be presumed, when, 93—97. 
When not, ib. 

SURRENDEREE OF COPYHOLDS :— 
What interest he takes prior to admittance, 118. 
Cannot enter without consent, ib. 
Nor maintain trespass, <&. 
Nor incur a forfeiture, ib. 
Nor surrender to the use of another, ib. 
Has such an interest as is assignable in equity, 118, 119. 
Lord will be compelled to adunit, when a mere stranger, 

until admission, ib. 
Right of to admittance will descend on his heir, ISO. 

TENANCY :— 
ConstructiTe, notice <tf a lease, whoi, 816. 

TENANT BY ELEGIT :— 
Bound by covenants, when, 68. 

TENANT FOR LIFE :— 
Unless restrained by express provision, may alienate his 

interest, IS. 
But cannot create a larger estate, ib. 
Must not commit waste, 14. 

What persons are considered in the same light as, l6. 
(See further. Estates for Life.) 

TENANT IN TAILi— 
(See Estate TaU.) 

TENANT IN TAIL AFTER POSSIBILITY OF ISSUE 
EXTINCT:— 
Considered in the same light as tenants for life, l6« 

TERMS (ATTENDANT) :— 
Will mer^ in the reversion, when, 78. 
Intermediate estate wiU prevent, 73, 76. 
Recent enactments respecting, 76, 97, 98, 810, 811. 
Assignment of, not now necessary as a protection agidnst 

incumbrances, 76, 97, 98, 910, 811. 
Should be assigned, how, JH, 77. 
'ntle to should be invest^ted, when, 93. 
When presumed to be surrendered, 93, 97. 
No objection to a title, that a satisfied term is ontatanding, 

341. 

TESTATUM CLAUSE:— 
Should express the consideration for which the eonveyance 

is made, 869, 878. 
Second necessary where the convqpaace is by appointment 
and grant, 871. 
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INBBX. 

TIHBEB:— 
Tenant for lifo, wiAhont impettchment of waste, may cut, 

14, 15. 
But not ornamental timba, tt. 
Or immatare timber, ib. 
What lo ofmsidend, t6. 

TIME :— 

May be made part of the eaaence of a contract, 304. 
When so oonatrued, 304, 305. 

TITLE :— 

To leaaehold property face Leasdiolds). 

To copyhold and costonuury estates (see Copyholds, 
&c.). 

Of iDcombrances, which are matters of, 167, 169, 174. 

Practical observations upon the dearing up and perfect- 
ing, 2S3, S32. 

If purchaser's solicitor approves of, he should give early 
notice to vendor's solicitor, 223. 

If he disapproves of, should lose no time in duly forward- 
ing objections or requisitions, ib. 

Whether, if it can be made to only part of i>remises con- 
tracted for, it wiU entitle purchaser to rescind sale, 307, 
308. 

Defect of, in vendor, will be a ground of defence to an 
action against purchaser for nun-completion of eon- 
tract,321. 

Action for slander of, when maintainable, 323. 

If vendor is unable to confer, no previous tender of con- 
veyance necessary to support action by purchaser, 325. 

But plamtiff must prove it actually bad, ib. 

Opimon of conveyancers insufficient, ib. 

PlaiUitiff at trial cannot insist upon obiections appearing 
on abstract which he neglected to make previously, 325, 
326. 

Contract to make a good, means good title both at law 
and equity, 326. 

Expenses of investigating may be recovered in damages, 
327. 

But must be as special damages to enable plaintiff to do 
so, 339, 342. 

Beference of title, 339. 

Application for reference of title, how made, 340. 

What evidence Master may receive on reference, 340 — 342. 

Exceptions, if taken to report of. Court will allow venaor 
reasonable time to remove, 342. 

If exceptions taken to are overruled, other objections can- 
not be made, ib. 

When bill is dismissed for defect of in vendor, it will 
generally be without prejudice to purchaser's legal 
remedies, 343. 

I^ke rule prevails where vendor is plaintiff, <6. 

Satisfied term outstanding no objection to, 341. 
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INDEX. 

TITLE-DEEDS :— 
(See DeedsO 

TRUST :— 

Will xeault in fsLVova of the party who pays the money, 
although the property is conveyed to another, 134. 

To be equally apphcable to freehold and copyhold eetate, 
ib. 

Where copyholds are granted for two or three lives in suc- 
cession, and one only pays the fine, the others will be 
trustees for him, ib. 

When otherwise intended, there should be an express de- 
claration to that effect, 136. 

EsUtes liable to Crown debu, 177. 

TRUSTEES:— 
Receipts of, when sufficient eridenoe oi payment of pur- 
chase-money, 181, 184. 
Infant, how empowered to convey, 187, 189* 
Representatives of vendors considered as, when, 189, 190. 
Cannot now refuse to convey under the word grant, S73. 
Conveyance by, how qualified, ib. 

UNDERLEASE :— 

Tenant under, not liable to covenants contained in original 
lease, 50. 

Granting of, no breach of covenant not to assign without 
license. 00. 

Reservation of portion of term, however small, will pre- 
vent instrument from operating as, 61— 77* 

USE AND OCCUPATION :— 
Vendor cannot maintain action for, nnera'ly, 329. 
Sustainable where occupation has been beneficial, when, 
ib, 

USES :— 

When not deelared, will result back to original owner, 7, 
184. 

Cannot result to any other person, 8. 

Resulting cannot be impUea wheie owner has an estate by 
express limitation, when,<6. 

What consideration will be sufficient to raise, 40. 

Copvhold not within Statute of, 181. 

Declaration of copyhold estates, 186—134. 

QtMere, if no declaration of in a surrender of copyholds, it 
will enure for the benefit of the lord, 135. 

Cannot, in freehold estates, be limited upon, S48, 868. 

Statute of introduced in modem mode of assurance by 
lease and release, ib. 

Coiporations could not convey under, 248. 

Bargain and sale derives its operation from, 847. 

Cannot be Umited to arise out of, 848. 

Persons taking by way of, not necessary parties to con- 
veyance, 868. 
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VSES—eotUifmed, 
Unneceaaary to recite tuch m are to take effect in defitolt 

of appointment, when (tower is exercised, a6l. 
Limitations of, how to be inserted in conveyance, 283. 
How to bar dower should be ftumed, 283, 28pi 

USUALLY LETTEN :— 
Lands twice demised considered to come within those 

tenns, 33. 
But not those only once demised, ib. 
Or that have not been let for twenty years or upwards, ib. 

VENDOR:— 
Bound to produce documents in verification of abstract, 

227. 
How far bound to perfect an imperfect assurance, 207* 
His Uabiiity is personal and not descending on his heir, 

ib. 
But if latter does so, he will be bound by it, ib. 
Must pay costs of investigating title when it turns out 

bad, 226. 
Bound to produce documents in verification of the abs- 
tract, 227. 
Must bear the expense of the production of documents 

not in his possession, ib. 
Also of attested copies, ib. 
Also of journeys, ib. 

But not of journeys unnecessarily incurred, 228. 
Can only be reqmred to enter mto qualified covenants, 

290. 
Must covenant for the acts of his ancestors and testators, 

whenjl90 — 292. 
Bemedia of for breach of contract, 31 6. 
Cannot support action without shewing that he has a good 

title, 319. 
Refusal of to convey will be a good defence to an action 

for specific performance, 321. 
But not to an action upon a bill of exchange, 331 . 
When vendor will be restricted from bringing his action, 

322, 323. 
When not, Hb, 

VOID LEASE:— 
No subsequent acceptance of rent can render valid, 38. 

VOIDABLE LEASE:— 
How far personally binding, 28,. 

VOLUNTARY CONVEYANCE :— 
Void at law against subsequent purchasers even with 

notice, 195. 
Rule applicable as well to copyhold as to freehold estates, 

196. 
Purchaser cannot be compelled to accept title where there 

has been, ib, 

38 



INDEX. 

WASTE:— 
Practical obuirationa upon, 14 — 16. 
Equity will restrain by injunction, when, ift. 
What tenant for life unimpeachable lor may commit, 

t*. 
That tenant ahall be puniahable for is a usual clause in 

leases, 20, 35. 
Opening nunes so considered, 36, 30. 
Also pulling dofvn buildings, ib. 
Destroying a border of box so considered, when, ib. 

WIDOWHOOD :— 
Gift to a woman during, passes a life estate, 4. 

WILLS :— 

Made subsequently to 1838 will pass the fee without words 
of inheritance, 5. 

Of personal estate, not within the Statute of Frauds, 
82, 83. 

Of copyholds, formerly governed by custom of the manor, 
140. 

Attestation unnecessary unless prescribed by the terms 
of the surrender, 146, 147. 

Operation of surrender to the use of, 148, 151. 

Omission of surrender to the use of would have been sup- 
plied in equity in favour of wife, 161, 152. 

Of children, 152. 

Of creditors, 153. 

Would not have been supplied in favour of natural chil- 
dren, 154. 

Nor of a brother or sister, or more remote relations, ib. 

Surrender to the use of, when presumed, 156. 

Operation of stat. 56 Geo. 3, c. 192, upon, ib. 

Unadmitted copyholder might have devised by, without 
surrender to the use of, when, 167> 

Alterations in the law effected by stat. 1 Vict. c. 20, ib. 

Surrender to the use of no lonjp;er requisite, ib. 

But same fees payable as if surrender had been duly 
made, ib. 
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